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5ESUMEN 3UHVHQWDPRV XQ DQiOLVLV GH ORV SUH
FHGHQWHV MXULVSUXGHQFLDOHV GHVDUUROODGRV SRU OD
&RUWH&RQVWLWXFLRQDO FRORPELDQD HQ HO SURFHVR
GHUHYLVLyQGHWUHVSUR\HFWRVGHUHIRUPDFRQVWL
WXFLRQDOGHLQLFLDWLYDJXEHUQDWLYD OHJLVODWLYD\
SRSXODUSURPRYLGRVHQWUH\RULHQWD
GRVDODPDWHULDOL]DFLyQGHOSURJUDPDGHJRELHU
QRGHOHQWRQFHVSUHVLGHQWHÈOYDUR8ULEH9pOH]\
DODFRQVDJUDFLyQFRQVWLWXFLRQDOGHODILJXUDGH
UHHOHFFLyQSUHVLGHQFLDOGHPDQHUDLQPHGLDWDSRU
WUHVSHUtRGRVFRQVHFXWLYRV
/D UHHOHFFLyQ LQPHGLDWDSURSLFLDED ODFRQWLQXL
GDGHQHOJRELHUQRGHÈOYDUR8ULEH9pOH]\VX
SURJUDPDGHJRELHUQR3ROtWLFDGH6HJXULGDG'H
PRFUiWLFD 36' FX\R REMHWLYR IXH DOFDQ]DU OD
SD]PHGLDQWHODGHFODUDWRULDGHJXHUUDDOJUXSR
JXHUULOOHUR)XHU]DV$UPDGDV5HYROXFLRQDULDVGH
&RORPELD)$5&
1XHVWUR SURSyVLWR HV LQVWUXPHQWDOL]DU \ SRQHU
HQHYLGHQFLDODVWUHVLQLFLDWLYDVSDUDGHVFULELUHO
GHVDUUROORFRQVWLWXFLRQDOFRORPELDQRLQPHUVRHQ
SURFHVRVGHYLROHQFLDSROtWLFDFRQWUDHO(VWDGR\
GHVGH HO(VWDGR \ HO HTXLOLEULR TXH KD HMHUFLGR
OD&RUWH&RQVWLWXFLRQDO&RUWHGHVGHXQPDUFDGR
JDUDQWLVPRMXGLFLDO
Palabras clave (VWDGR FRQVWLWXFLRQDO JXHUUD
LUUHJXODU FRQWURO FRQVWLWXFLRQDO DFWLYLVPR MX
GLFLDO FRQWURO GH FRQVWLWXFLRQDOLGDG UHIRUPDV
FRQVWLWXFLRQDOHVGHVDUUROORFRQVWLWXFLRQDO
ABSTRACT: :HSUHVHQWDQDQDO\VLVRIFDVHODZGH
YHORSHGE\ WKH&RORPELDQ&RQVWLWXWLRQDO&RXUW
LQ WKH UHYLHZ RI WKUHH SURSRVHG FRQVWLWXWLRQDO
DPHQGPHQWVLQLWLDWLYHJXEHUQDWRULDOOHJLVODWLYH
DQGSRSXODUSURPRWHGEHWZHHQDQGWR
FRQVWLWXWLRQDOO\HQVKULQHWKHILJXUHRIDQLPPH
GLDWH SUHVLGHQWLDO UHHOHFWLRQ IRU WKUHH FRQVHFX
WLYHWHUPV
7KLVILJXUHIDYRUHGWKHFRQWLQXLW\LQWKHJRYHUQ
PHQWRI$OYDUR8ULEHDQGKLVSURJUDPRIJRYHUQ
PHQW'HPRFUDWLF6HFXULW\3ROLF\ '63ZKRVH
REMHFWLYHZDVWRDFKLHYHSHDFHWKURXJKWKHGHFOD
UDWLRQRIZDUDJDLQVWWKHJXHUULOODJURXS5HYROX
WLRQDU\$UPHG)RUFHVRI&RORPELD)$5&
2XU SXUSRVH LV WR LPSOHPHQW DQG EULQJ RXW WKH
WKUHH LQLWLDWLYHV WR GHVFULEH WKH &RORPELDQ FRQ
VWLWXWLRQDOGHYHORSPHQWLPPHUVHGLQSURFHVVHVRI
SROLWLFDOYLROHQFHDJDLQVWWKH6WDWHDQGWKH6WDWH
DQGWKHEDODQFHWKDWKDVVHUYHGWKH&RQVWLWXWLRQDO
&RXUW&RXUWIURPDVWURQJMXGLFLDODFWLYLVP
Descriptors: 6WDWHFRQVWLWXWLRQDO LUUHJXODUZDU
FRQVWLWXWLRQDO UHYLHZ MXGLFLDO DFWLYLVP FRQWURO
RI FRQVWLWXWLRQDOLW\ FRQVWLWXWLRQDO DPHQGPHQWV
FRQVWLWXWLRQDOGHYHORSPHQW
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,APROXIMACIÓN CONCEPTUAL A LA IDEA DE ESTADO  
CONSTITUCIONAL
/DLGHDGH(VWDGRFRQVWLWXFLRQDOQRHVUHFLHQWH(QHOPDUFRGHODVUHYR
OXFLRQHVOLEHUDOHVEXUJXHVDVGHOVLJOR;9,,,VHH[SLGLHURQEDMRHOLQIOXMR
GH OD ,OXVWUDFLyQ ODV SULPHUDV&RQVWLWXFLRQHV HQ(XURSD SHUR pVWDV VH
HQFRQWUDURQOLPLWDGDVSRUXQSRGHUPiVIXHUWHTXHHOODVODRPQLSRWHQFLD
RPQLVDSLHQFLD\H[DFWLWXGGHOOHJLVODGRU6HGLRHVWDFLUFXQVWDQFLDFXDQGR
OD DVDPEOHD UHSUHVHQWDED ODV FRQTXLVWDV GHPRFUiWLFDV GH OD pSRFD \ HO
(VWDGROHJLVODGRUVHFRQYLUWLyHQODIyUPXODTXHDGRSWyODKLVWRULDPRGHU
QDSDUDJDUDQWL]DUFRQPRGLILFDFLRQHVHO(VWDGRDUWLILFLDOTXHSODQWHDED
+REEHV
&RQYLHQH UHFRUGDU ODV DSUHFLDFLRQHV GH -HUHP\%HQWKDP FXDQGR HQ
GH¿QtDODV&RQVWLWXFLRQHVFRPRXQFRQMXQWRGHHGL¿FDQWHVSULQFLSLRV
GHMXVWLFLDRGHGHUHFKRQDWXUDOTXHQDGDWHQtDQTXHYHUFRQHOGHUHFKR
SRVLWLYR3\ODVGH-HOOLQHNTXHHQD¿UPDEDTXHWRGDVHOODVHVWDEDQ
 &RQVWLWXFLRQHVRULHQWDGDVDODFRQTXLVWDGHORVGHUHFKRVGHOLEHUWDGVREUHORVFXD
OHV0DXUL]LR)LRUDYDQWLGHVDUUROODORVSDUDGLJPDVKLVWRULFLVWDLQGLYLGXDOLVWD\HVWDWDOLVWD
VREUHODVOLEHUWDGHVS~EOLFDVSUHVHQWDQGRXQDQiOLVLVGLIHUHQFLDGRGHHVWHSURFHVRHQODV
&RQVWLWXFLRQHVKLVWyULFDV\ODVHVFULWDV)LRUDYDQWL0DXUL]LR/RVGHUHFKRVIXQGDPHQWD
OHV$SXQWHVGHKLVWRULDGHODV&RQVWLWXFLRQHVDHG0DGULG7URWWD
 1RREVWDQWHGRVIXHURQODVJUDQGHVGHUURWDVGHODIyUPXODKREEHVLDQD\OHJLVODWLYD
ODSULPHUD ODFRQVWLWX\H ODDXVHQFLDGHGHEDWHSROtWLFRHQ WRUQRDOSRGHUGHOPRQVWUXR
PDULQRFRPRORDQDOL]DUDHQVXPRPHQWR&DUO6FKPLWWSODQWHDQGRTXHORVIXQGDPHQWRV
SROtWLFRVGHORVQDFLHQWHV(VWDGRVIXHURQUHHPSOD]DGRVSRUORVLQWHUHVHVHFRQyPLFRVGH
ORVJUDQGHVFDSLWDOHVEXUJXHVHVTXH LQVWUXPHQWDOL]DURQDO(VWDGR\REOLJDURQDTXHVH
GHVDUUROODUDEDMRHORWURVXSXHVWRSODQHDGRSRU+REEHVPiVWpFQLFRTXHMXUtGLFRFRPR
LQVWUXPHQWRGHRUJDQL]DFLyQ\GHOtPLWHVDOSRGHU6FKPLWW&DUO+DPOHWR+pFXED OD
LUUXSFLyQGHOWLHPSRHQHOGUDPD(VSDxD3UHWH[WRV8QLYHUVLGDGGH0XUFLD
 /DVHJXQGDGHUURWDSDUWHGHODH[SHULHQFLDGHOWRWDOLWDULVPRDOHPiQGHPLWDGGHO
VLJOR;;TXHSXVRGHPDQL¿HVWRODYXOQHUDELOLGDGGHOOHJLVODGRUIUHQWHDOFDULVPDGHXQ
GLFWDGRU\IDFLOLWyVXWRWDOVXPLVLyQKDVWDUHEDVDUORVOtPLWHVTXHSODQWHDHOSULQFLSLRGH
GLJQLGDGKXPDQDFRPRVHSXVRGHSUHVHQWHHQHOSURFHVRGHH[SHGLFLyQ\HMHFXFLyQGH
ODVIDPRVDVOH\HVGH1~UHPEHUJHQ(VWDVGRVVLWXDFLRQHVSRQHQGHSUHVHQWHHOGH
FDLPLHQWRGHOPRGHOROHJLVODGRU\ODQHFHVLGDGGHOPRGHORFRQVWLWXFLRQDO6DL]ÈOYDUH]
-RVp\%RQHWWH3HUDOHV(QULTXH5HVSRQVD,XULVSHULWRUXP'LJHVWD(VSDxD8QLYHUVLGDG
GH6DODPDQFD
3  6DL]ÈOYDUH]-RVp\%RQHWWH3HUDOHV(QULTXH5HVSRQVD,XULVSHULWRUXP'LJHVWD
(VSDxD8QLYHUVLGDGGH6DODPDQFD
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GHVWLQDGDVDQRVHUQXQFDSXHVWDVHQSUiFWLFD\DQRWHQHUSRVLELOLGDGDO
JXQDSDUDDSOLFDUODV
6LQHPEDUJRHOGHVDUUROORKLVWyULFRGHO(VWDGRVH IUDFWXUyFXDQGRHO
OHJLVODGRUDOTXHVHKDEtDHQWUHJDGRHOPD\RUSRGHUGHO(VWDGRVHWRUQy
FyPSOLFHGHORVSURFHVRVTXHGLHURQOXJDUDODFRQVROLGDFLyQGHORV(VWDGRV
WRWDOLWDULRVGHPLWDGGHOVLJOR;;
'HULYDGRGHODQHIDVWDH[SHULHQFLDGHOQD]LVPRDOHPiQ\GHOIDVFLVPR
LWDOLDQRHQODPLWDGGHOVLJOR;;UHQDFHODLGHDGH(VWDGRFRQVWLWXFLRQDO 
VXSHUDQGRDVtHOPRGHORGH(VWDGROHJLVODWLYRDWUDYpVGHODV¿JXUDVTXHFRQ
 &RQVWLWX\HXQDH[FHSFLyQDHVWDIDOWDGHVXSUHPDFtDPDWHULDOGHOD&RQVWLWXFLyQ
ODFDUWDQRUWHDPHULFDQDTXHVHFDUDFWHUL]DSUHFLVDPHQWHSRUTXHGHVGHVXH[SHGLFLyQHQ
FRQVDJUyODIyUPXODGHVXSUHPDFtDPDWHULDO\HOFRQWUROGLIXVRGHFRQVWLWXFLRQD
OLGDGYtDH[FHSFLyQ6LHQGRHVWHHOJUDQDSRUWHGH1RUWHDPpULFDDOFRQVWLWXFLRQDOLVPR
*DUFtD GH(QWHUULD(/D&RQVWLWXFLyQ FRPRQRUPD MXUtGLFD HQ OD REUD FROHFWLYD/D
&RQVWLWXFLyQ(VSDxRODGH(VWXGLRVLVWHPiWLFRDHG0DGULG(GLWRULDO&LYLWDV
7KRPVRQ5HXWHUV
 -RVHS$JXLOy FRQVLGHUD TXH SDUD XVDU GHPDQHUD UHOHYDQWH OD H[SUHVLyQ (VWDGR
&RQVWLWXFLRQDO GHEH WRPDUVH HQ FXHQWD OD&RQVWLWXFLyQ HQ WUHV VHQWLGRV TXH pOPLVPR
H[SOLFDSDUDTXHFXDQGRVHDFXGHDORV(VWDGRVFRQVWLWXFLRQDOHVTXHGHFODURTXHVHWUDWD
GHVLVWHPDVMXUtGLFRSROtWLFRVTXHUH~QHQODVVLJXLHQWHVFDUDFWHUtVWLFDV6RQVLVWHPDV
TXHFXHQWDQFRQXQD&RQVWLWXFLyQUtJLGDRIRUPDOHVGHFLUXQD&RQVWLWXFLyQGLIHUHQFLDGD
GHODIRUPDOHJDORUGLQDULD'LFKD&RQVWLWXFLyQUHVSRQGHDODVSUHWHQVLRQHVQRUPDWLYDV
GHOFRQVWLWXFLRQDOLVPRSROtWLFRODOLPLWDFLyQGHOSRGHU\ODJDUDQWtDGHORVGHUHFKRVHV
GHFLUDVXPHORVYDORUHV\¿QHVGHOFRQVWLWXFLRQDOLVPRFRPRLGHRORJtD/D&RQVWLWX
FLyQIRUPDOTXHUHVSRQGHDORVOLQHDPLHQWRVQRUPDWLYRVGHOFRQVWLWXFLRQDOLVPRDGHPiV
GHEHVHUSUDFWLFDGD«(QRWUDVSDODEUDVSDUDKDEODUGH(VWDGR&RQVWLWXFLRQDOWLHQHTXH
KDEHUVHFRQVROLGDGRXQDSUiFWLFDMXUtGLFD\SROtWLFDTXHSHUPLWDD¿UPDUTXHGHKHFKRHQ
WRUQRDOD&RQVWLWXFLyQIRUPDOVHKDSURGXFLGRODHVWDELOL]DFLyQGHFRQGXFWDVMXUtGLFDV\
SROtWLFDVGHODFRPXQLGDGGHUHIHUHQFLDGHIRUPDTXHHOODSXHGDVHUFRQVLGHUDGDFRPR
QRUPDIXQGDPHQWDO(VGHFLUSDUDKDEODUGH(VWDGRFRQVWLWXFLRQDOOD&RQVWLWXFLyQIRU
PDOGHOFRQVWLWXFLRQDOLVPRWLHQHTXHVHUSRVLWLYDWLHQHTXHVHUXVDGDGHVGHORVFiQRQHV
GHOFRQVWLWXFLRQDOLVPR$JXLOR-RVHS/D&RQVWLWXFLyQGHO(VWDGRFRQVWLWXFLRQDO/LPD
7HPLVSS
  De RWUDSDUWH0LJXHO&DUERQHOOVRVWLHQHTXHQRVHUiXQ(VWDGR&RQVWLWXFLRQDOHO
TXH³D1RWHQJDHQODF~VSLGHGHVXRUGHQDPLHQWRXQDQRUPDMXUtGLFDDWUDYpVGHODFXDO
VHUHJXOHQODVGHPiVQRUPDVGHOVLVWHPDHQFDUJDGDGHHVWDEOHFHUORVSURFHGLPLHQWRVD
WUDYpVGHORVFXDOHVVHSXHGHQFUHDUQXHYDVIRUPDVMXUtGLFDV\RPRGL¿FDUODV\DH[LV
WHQWHVE1RHVWDEOH]FDXQDGLYLVLyQGHSRGHUHVTXHJHQHUHXQHTXLOLEULRHQWUHHOORVXQ
VLVWHPDGH&KHFNVDQGEDODQFHTXHLPSLGDTXHVXVWLWXODUHVDEXVHQGHOSRGHUTXHWLHQHQ
FRQIHULGRF1RJDUDQWLFHSDUDWRGRVORVKDELWDQWHVXQDVHULHGHGHUHFKRVIXQGDPHQWDOHV
D WUDYpVGH ORVFXDOHVVHSURWHMD OD OLEHUWDG\ OD LJXDOGDGGHUHFKRVFLYLOHV\SROtWLFRV
SRUXQODGR\GHUHFKRVVRFLDOHVHFRQyPLFRV\FXOWXUDOHVSRURWUR&DUERQHOO0LJXHO
(OHPHQWRVGHGHUHFKRFRQVWLWXFLRQDO0p[LFR)RQWDPDUDSS\
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VLGHUDUtD)HUUDMROLFRPRODVFDUDFWHUtVWLFDVGHOQXHYRSDUDGLJPDGHFLHQFLD
MXUtGLFDODVXSUHPDFtDPDWHULDOGHOD&RQVWLWXFLyQODULJLGH]FRQVWLWXFLRQDO
  En HOPLVPRRUGHQ*XVWDYR=DJUHEHOVN\H[SOLFDVREUHHODFWXDO(VWDGRFRQVWLWXFLR
QDOTXH³4XLHQH[DPLQHHOGHUHFKRGHQXHVWURWLHPSRVHJXURTXHQRFRQVLJXHGHVFXEULU
HQpOORVFDUDFWHUHVTXHFRQVWLWXtDQORVSRVWXODGRVGHO(VWDGRGHGHUHFKROHJLVODWLYR/D
LPSRUWDQFLDGHODWUDQVIRUPDFLyQGHEHLQGXFLUDSHQVDUHQXQDXWpQWLFRFDPELRJHQpWLFR
PiVTXHHQXQDGHVYLDFLyQPRPHQWiQHDHQHVSHUD\FRQODHVSHUDQ]DGHXQDUHVWDXUDFLyQ
/DUHVSXHVWDDORVJUDQGHV\JUDYHVSUREOHPDVGHORVTXHWDOFDPELRHVFRQVHFXHQFLD\DO
PLVPRWLHPSRFDXVHVWiFRQWHQLGDHQODIyUPXODGHO(VWDGR&RQVWLWXFLRQDO/DQRYHGDG
TXHODPLVPDFRQWLHQHHVFDSLWDO\DIHFWDODSRVLFLyQGHODOH\/DOH\SRUSULPHUDYH]HQ
ODpSRFDPRGHUQDYLHQHVRPHWLGDDXQDUHODFLyQGHDGHFXDFLyQ\SRUWDQWRGHVXERUGL
QDFLyQDXQHVWUDWRPiVDOWRGHGHUHFKRHVWDEOHFLGRHQOD&RQVWLWXFLyQ´=DJUHEHOVN\
*XVWDYR(OGHUHFKRG~FWLODHG0DGULG7URWWDSS\
  Peter +DEHUOHLQYROXFUDQGRHOHOHPHQWRSOXUDOLVWDHQOD&RQVWLWXFLyQ\KDFLHQGR
UHODFLyQDOFDVRHXURSHRH[SOLFD³(O(VWDGRFRQVWLWXFLRQDOHXURSHRHVXQRGHORVPHMRUHV
\PiVVHxHURV IRURVGHSODQWHDPLHQWRGH²YHUGDGHURVSUREOHPDV²PiVQRVHSLHQVH
TXH HOOR HV DVt HQ YLUWXG GH VX FDSDFLGDG GH FRQRFLPLHQWR GH²YHUGDGHV DEVROXWDV \
SHUIHFWDV²HODERUDGDVHLPSODQWDGDVSRUMXULVWDVVLQRHQYLUWXGGHXQFRQRFLPLHQWRGH
ORVGHUHFKRV IXQGDPHQWDOHVHQWHQGLGRVFRPR ODV OLEHUWDGHVFXOWXUDOHVEiVLFDV DO LJXDO
TXHGH ODGHPRFUDFLD HQWHQGLGD FRPRJRELHUQRGXUDQWHXQ WLHPSRGHWHUPLQDGR HQ HO
VHQWLGRSRSHULDQRGHOWpUPLQR´+DEHUOH3HWHU3OXUDOLVPR\&RQVWLWXFLyQ(VSDxD7HF
QRVSS\5HODFLRQDQGRODOLEHUWDGFRQHO(VWDGRFRQVWLWXFLRQDO,JQDFLR
GH2WWRVHxDOD³4XHXQDVRFLHGDGWHQJD&RQVWLWXFLyQTXHXQ(VWDGRVHDFRQVWLWXFLRQDO
VLJQL¿FDDQWHWRGRTXHHQpOODRUJDQL]DFLyQGHORVSRGHUHVUHVSRQGDDXQGHWHUPLQDGR
¿QHODVHJXUDPLHQWR\ODJDUDQWtDGHODOLEHUWDGGHORVFLXGDGDQRV/XFKDUSRUODOLEHUWDG
HVDVtOXFKDUSRUOD&RQVWLWXFLyQ\FRQVWLWXFLRQDOLVPR\OLEHUDOLVPRDSDUHFHQFRPRWpU
PLQRVHTXLYDOHQWHVSRUTXHHQHVHVLJQL¿FDGRODSDODEUD&RQVWLWXFLyQGHVLJQDDOJRPiV
TXHXQDQRUPDMXUtGLFDODSURSLDRUJDQL]DFLyQGHO(VWDGRTXHREHGHFHDGHWHUPLQDGRV
SULQFLSLRVHVWRHV UHVSRQGHDXQDGHWHUPLQDGDHVHQFLD3RUHVRPLVPRHOFDOL¿FDWLYR
FRQVWLWXFLRQDOVHXWLOL]DWDQVyORFXDQGRVHFXPSOHQODVH[LJHQFLDVGHHVDLGHD+D\DVt
XQUpJLPHQFRQVWLWXFLRQDORXQJRELHUQRR(VWDGRFRQVWLWXFLRQDOHVTXHVRQORFRQWUDULR
GHO$QWLJXR5pJLPHQGHOOODPDGRDEVROXWLVPRRGHVSRWLVPRSRUTXHVyORHQHOUpJLPHQ
FRQVWLWXFLRQDOREDMRXQJRELHUQRFRQVWLWXFLRQDOHVWiODOLEHUWDGDVHJXUDGD´2WWR,JQD
FLRGH'HUHFKRFRQVWLWXFLRQDOVLVWHPDGHIXHQWHV(VSDxD$ULHOS
 Democracia y garantismo,0DGULG7URWWD
 'HEHPRVDFODUDUTXHHOWHPDGHODVXSUHPDFtDPDWHULDOVHPDWHULDOL]DHQ(XURSD
GHVSXpVGHODVHJXQGDJXHUUDPXQGLDOVLQHPEDUJRHVUHOHYDQWHUHFRUGDUODVLQWHQVDVGLV
FXVLRQHVGH.HOVHQ\6FKPLWWHQWUH\VREUHHOFRQFHSWRGH&RQVWLWXFLyQ\ODV
IDFXOWDGHVGHVXGHIHQVRU'HDFXHUGRFRQ.HOVHQODIXQFLyQSROtWLFDGHOD&RQVWLWXFLyQHV
ODGHSRQHUOtPLWHVMXUtGLFRVDOHMHUFLFLRGHOSRGHU\pVWDGHEHVHUJDUDQWL]DGDMXULVGLFFLR
QDOPHQWHPLHQWUDVTXHSDUD6FKPLWWOD&RQVWLWXFLyQHVXQDVHULHGHGHFLVLRQHVSROtWLFDV
FX\DGHIHQVDOHFRUUHVSRQGHDOMHIHGH(VWDGR/RPEDUGL*LRUJLR/DSROpPLFD6FKPLWW
.HOVHQVREUHODMXVWLFLDFRQVWLWXFLRQDOHOGHIHQVRUGHOD&RQVWLWXFLyQYHUVXV¢TXLpQGHEH
VHUHOGHIHQVRUGHOD&RQVWLWXFLyQ"DHG%DUFHORQD7HFQRV
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HOFRQWUROGHFRQVWLWXFLRQDOLGDGGHODVOH\HVHOJDUDQWLVPRMXGLFLDOHQOD
SURWHFFLyQGHGHUHFKRVIXQGDPHQWDOHVSHURVREUHWRGRODGHIHQVDGHXQD
QXHYDIRUPDGHGHPRFUDFLDTXHSODQWHDHOFDPELRGHOGLVFXUVRGHYROXQ
WDGGHODVPD\RUtDVSRUODUDGLFDOSRVLFLyQGHGHIHQVDGHODVPLQRUtDV'HO
PLVPRPRGRODLPSRVLFLyQGHOtPLWHVDORVSRGHUHVS~EOLFRVDODSROtWLFD
\DOPHUFDGRHQIXQFLyQGHODGHFODUDFLyQGHORVGHUHFKRVKXPDQRVTXH
HVWHPLVPRDXWRUGH¿QHFRPROH\HVGHOPiVGpELO
'HHVWDH[SHULHQFLDVXUJHQHQWRQFHVODVQXHYDV&RQVWLWXFLRQHVGHSRVW
JXHUUD TXH DFRJHQ ODV FDUDFWHUtVWLFDV VHxDODGDV FRPR SUHFLVDPHQWH OR
KDFHQOD&RQVWLWXFLyQLWDOLDQDGH\ODDOHPDQDGH\GHFODUDFLR
QHVLQWHUQDFLRQDOHVHQODVTXHVHSURWHJHODDKRUDDELHUWDPHQWHUHFRQRFLGD
 'HDFXHUGRFRQ/XLJL)HUUDMROLHOJDUDQWLVPRHVWiGLULJLGRDHVWDEOHFHUODVWpFQLFDV
GHJDUDQWtDVLGyQHDVSDUDDVHJXUDUHOPi[LPRJUDGRGHHIHFWLYLGDGDORVGHUHFKRVFRQV
WLWXFLRQDOPHQWH UHFRQRFLGRV (O JDUDQWLVPR VH RSRQH D FXDOTXLHU FRQFHSFLyQ WDQWR GH
ODVUHODFLRQHVHFRQyPLFDVFRPRGHODVSROtWLFDVWDQWRGHODVUHJODVGHGHUHFKRSULYDGR
FRPRODVGHGHUHFKRS~EOLFRIXQGDGDHQXQDLOXVLyQGHXQ©SRGHUEXHQRªRGHXQDREVHU
YDQFLDHVSRQWiQHD(VWHDXWRUGLVWLQJXHYDULRVWLSRVGHJDUDQWLVPR3DWULPRQLDOVLVWHPDV
GHJDUDQWtDVGHVWLQDGRVDWXWHODUODSURSLHGDG\GHPiVGHUHFKRVSDWULPRQLDOHV/LEHUDO
SDUDGHVLJQDUODVWpFQLFDVGHODGHIHQVDGHORVGHUHFKRVGHOLEHUWDG6RFLDOGHVWLQDGRD
ODVDWLVIDFFLyQGH ORVGHUHFKRVVRFLDOHV ,QWHUQDFLRQDOSDUD WXWHODU ORVGHUHFKRVKXPD
QRVHVWDEOHFLGRVHQ ODVGHFODUDFLRQHV\FRQYHQFLRQHV LQWHUQDFLRQDOHVSRUHOPRPHQWR
FDVL LQH[LVWHQWHV'H LJXDO IRUPDUHDOL]DXQDGLVWLQFLyQHQWUHJDUDQWtDVSULPDULDV\VH
FXQGDULDVVHxDODQGRTXHODVSULPHUDVFRQVLVWHQHQODVREOLJDFLRQHVRSURKLELFLRQHVTXH
FRUUHVSRQGDQDORVGHUHFKRVVXEMHWLYRVJDUDQWL]DGRV\ODVVHJXQGDVHQODVREOLJDFLRQHV
SRUSDUWHGHORVyUJDQRVMXGLFLDOHVGHDSOLFDUODVDQFLyQRGHFODUDUODQXOLGDGFXDQGRVH
FRQVWDWHQHQHOSULPHUFDVRDFWRVLOtFLWRV\HQHOVHJXQGRDFWRVQRYiOLGRVTXHYLROHQ
GHUHFKRV VXEMHWLYRV \ FRQHOORV VXV FRUUHVSRQGLHQWHVJDUDQWtDVSULPDULDV )LQDOPHQWH
HVWDEOHFHXQDUHODFLyQHQWUHHOJDUDQWLVPR\HOFRQVWLWXFLRQDOLVPRD¿UPDQGRTXHHOJD
UDQWLVPRQRHVPiVTXHODRWUDFDUDGHOFRQVWLWXFLRQDOLVPR)HUUDMROL/XLJLop. cit.
 $FRJHPRVDTXtHOFRQFHSWRGHGHUHFKRVIXQGDPHQWDOHVSUHVHQWDGRSRU/XLJL)H
UUDMROLQRQRVGHWHQHPRVHQODVFXDWURWHVLVTXHVREUHHOWHPDSUHVHQWDVLQRHQHOFRQ
FHSWRJHQHUDOTXHOOHYDDFRQFOXLUTXHHVWRVGHUHFKRVFRPRORD¿UPDHVWHDXWRUVRQORV
GHUHFKRVGHOPiVGpELO³6RQGHUHFKRVIXQGDPHQWDOHVWRGRVDTXHOORVGHUHFKRVVXEMHWLYRV
TXHFRUUHVSRQGHQXQLYHUVDOPHQWHDWRGRVORVVHUHVKXPDQRVHQFXDQWRGRWDGRVGHOVWDWXV
GHSHUVRQDVGHFLXGDGDQRVRSHUVRQDVFRQFDSDFLGDGGHREUDUHQWHQGLHQGRSRUGHUHFKR
VXEMHWLYRFXDOTXLHUH[SHFWDWLYDSRVLWLYDGHSUHVWDFLRQHVRQHJDWLYDGHQRVXIULUOHVLR
QHVDGVFULWDDXQVXMHWRSRUXQDQRUPDMXUtGLFD\SRUVWDWXVODFRQGLFLyQGHXQVXMHWR
SUHYLVWDDVLPLVPRSRUXQDQRUPD MXUtGLFDSRVLWLYDFRPRSUHVXSXHVWRGHVX LGRQHLGDG
SDUDVHUWLWXODUGHVLWXDFLRQHVMXUtGLFDV\RDXWRUGHORVDFWRVTXHVRQHMHUFLFLRGHHVWiV«
ORVGHUHFKRVIXQGDPHQWDOHVVHD¿UPDQVLHPSUHFRPROH\HVGHOPiVGpELOHQDOWHUQDWLYDD
ODOH\GHOPiVIXHUWHTXHUHJtD\UHJLUtDHQVXDXVHQFLD´IbidemSS\
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GLJQLGDGKXPDQDTXHVXVWHQWDODLQYLRODELOLGDGGHORVGHUHFKRVKXPDQRV
IUHQWHDFXDOTXLHUSRVLELOLGDGGHYXOQHUDFLyQGHVGHORVSRGHUHVS~EOLFRV
(QHOPDUFRGHHVWHQXHYRSURFHVRFRQVWLWXFLRQDOSDVDQDRFXSDUHOSDSHO
SURWDJyQLFRDQWHVUDGLFDGRHQHOOHJLVODGRUORVWULEXQDOHVFRQVWLWXFLRQD
OHVTXHIXHURQDFRJLGRVSRUXQQ~PHURLPSRUWDQWHGH(VWDGRVHXURSHRV 
(VWRV WULEXQDOHVD¿DQ]DQVX ODERUJDUDQWLVWDHQXQFRPSOHMRSURFHVRGH
LQWHUSUHWDFLyQFRQVWLWXFLRQDO
  6REUHHODOFDQFHGHODGLJQLGDGKXPDQDFRPRSULQFLSLRVREUHHOTXHVHIXQGDPHQ
WDQODV&RQVWLWXFLRQHVGHSRVJXHUUD\GHVGHHODQiOLVLVGHOGHUHFKRDOHPiQHQFRQWUDPRV
TXH3HWHU+DEHUOHVRVWLHQHVREUHHOWHPD³$SHVDUGHODJUDQWUDGLFLyQMXULVSUXGHQFLDOGHO
7ULEXQDO&RQVWLWXFLRQDODOHPiQQRVHDGYLHUWHQLQJXQDIyUPXODTXHSXHGDFRQVLGHUDUVH
VX¿FLHQWHHLQPXWDEOHGHORTXHHVODGLJQLGDGKXPDQD'HODVGLYHUVDVFOiXVXODVVREUHOD
GLJQLGDGKXPDQDGHODV&RQVWLWXFLRQHVVHOOHJDDSHUFLELUHQWUHOtQHDVTXHDTXHOODVHVWiQ
UHIHULGDVDXQDFRQFHSFLyQFXOWXUDOPHQWHHVSHFt¿FDGHODGLJQLGDGKXPDQD6HSUHJXQWD
HQWRQFHV ¢H[LVWH XQ Q~FOHR GH OD GLJQLGDG KXPDQD TXH VHD LQGHSHQGLHQWH GHO iPELWR
FXOWXUDO"5HVSRQGH+DEHUOHDSDUWLUGHORVGHUHFKRVIXQGDPHQWDOHV+D\TXHSDUWLUGHOD
WHVLVGHTXHHOFRQMXQWRGHORVGHUHFKRVGHWLSRSHUVRQDOSRUXQODGR\GHORVGHEHUHV
SRUHORWURGHEHQSHUPLWLUDOVHUKXPDQROOHJDUDVHUSHUVRQDVHUOR\VHJXLUVLpQGROR(Q
HVWDJDUDQWtDMXUtGLFDHVSHFt¿FDGHORViPELWRVYLWDOHVGHOVHUSHUVRQDGHODLGHQWLGDG
HQFXHQWUDODGLJQLGDGKXPDQDVXOXJDUFHQWUDO«ODGLJQLGDGKXPDQDQRVyORHVDQDOL
]DEOHHQWpUPLQRVFXOWXUDOPHQWHHVSHFt¿FRV<DXQDPLUDGDDORVFRQFHSWRVGHLGHQWLGDG
YiOLGRVHQWUHFXOWXUDVPXHVWUDTXHFLHUWRVFRPSRQHQWHVIXQGDPHQWDOHVGHODSHUVRQDOLGDG
KXPDQDGHEHQVHUWRPDGRVHQFXHQWDHQWRGDVODVFXOWXUDVFRQORFXDOVHFRQYLHUWHQHQ
FRQWHQLGRGHXQFRQFHSWRGHGLJQLGDGKXPDQDTXHQRVHDUHGXFLEOHDQLQJXQDFXOWXUD
HVSHFt¿FD«(OIXQGDPHQWRGHO(VWDGRFRQVWLWXFLRQDOHVGREOHODVREHUDQtDGHOSXHEOR
\ODGLJQLGDGKXPDQDH[SOLFD+DEHUOHFRPRVHKDFRQFHELGRKLVWyULFDPHQWHODLGHDGH
VREHUDQtDSRSXODU\FRQFOX\HTXHVLJXHVLHQGRXQDWDUHDSHQGLHQWHODGHGHVSUHQGHUOD
VREHUDQtDSRSXODUGHVXRULJHQKLVWyULFRSROpPLFRSDUDYHUODHQUHODFLyQFRQODGLJQLGDG
KXPDQD´+DEHUOH3HWHUEl Estado constitucional0p[LFR8QLYHUVLGDG1DFLRQDO$XWy
QRPDGH0p[LFRSS
  ([SOLFD9tFWRU)HUUHUHV&RPHOODTXH³7UDVODVHJXQGD*XHUUD0XQGLDOODVFRVDV
HPSH]DURQ D FDPELDU GHPDQHUD UDGLFDO ,WDOLD HQ $OHPDQLD  \ )UDQFLD
 DGRSWDURQ QXHYDV &RQVWLWXFLRQHV FX\D SURWHFFLyQ IUHQWH D ODV OH\HV IXH HQFR
PHQGDGDDXQ7ULEXQDO&RQVWLWXFLRQDO7DPELpQ3RUWXJDOHQ\(VSDxDHQ
GHVSXpVGH VXV UHVSHFWLYDV WUDQVLFLRQHV D ODGHPRFUDFLD LQWURGXMHURQ HVHyUJDQRHQ HO
QXHYRRUGHQFRQVWLWXFLRQDO%pOJLFD\/X[HPEXUJRVHVXPDURQDOFOXEHQ\
UHVSHFWLYDPHQWH\FDVLWRGRVORVSDtVHVGHOD(XURSDFHQWUDO\GHOHVWHWUDVODFDtGDGHO
FRPXQLVPR´)HUUHUHV9tFWRUUna defensa del modelo europeo de control de constitu-
cionalidad0DGULG0DUFLDO3RQVS
  $WHQGLHQGRTXH*XVWDYR=DJUHEHOVN\LQYROXFUD&RQVWLWXFLyQHKLVWRULDOOHJDQGR
LQFOXVRD¿UPDUTXHODKLVWRULDSRGUtDVHUXQHOHPHQWRFRQVWLWXWLYRGHOGHUHFKRFRQVWLWX
FLRQDOVRVWLHQHGHODLQWHUSUHWDFLyQGHOD&RQVWLWXFLyQTXH³QRHVSRUWDQWRXQDFWRSXQ
WXDODKLVWyULFRTXHVHDJRWDHQODE~VTXHGDGHODQRUPDTXHVXEMHWLYDPHQWHSDUHFHKLFHW
QXQFODPiVFRQIRUPHDQXHVWUDVH[SHFWDWLYDV(QXQD&RQVWLWXFLyQEDVDGDHQSULQFLSLRV
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$VLPLVPR)HUUDMROLVHxDODTXHODFRPSOHMLGDGGHOSURFHVRVHSUHGLFDGH
ODUHODFLyQHQWUHHOMXH]\ODOH\\DTXHDSDUWLUGHODIXHU]DPDWHULDOGHODV
&RQVWLWXFLRQHVVHDEDQGRQDHOYLHMRSDUDGLJPDLXVSRVLWLYLVWDGHVXMHFLyQD
ODOHWUDGHODOH\VLQLPSRUWDUFXiOIXHUDVXVLJQL¿FDGR\SUHYDOHFHODVXMH
FLyQDOD&RQVWLWXFLyQTXHLPSRQHDOMXH]ODFUtWLFDGHODVOH\HVLQYiOLGDV
SRUPHGLRGHVXUHLQWHUSUHWDFLyQHQVHQWLGRFRQVWLWXFLRQDORGHODGHQXQFLD
GHVXLQFRQVWLWXFLRQDOLGDG
6HJ~Q=DJUHEHOVN\HO(VWDGRFRQVWLWXFLRQDOVHFRQVWLWX\HHQWRQFHVHQ
XQDWUDQVIRUPDFLyQUDGLFDO\VXSHUDGRUDGHO(VWDGROHJLVODWLYR\VHFD
UDFWHUL]DSRU
5HSUHVHQWDU
WDOYH]ODIyUPXODSROtWLFDKLVWyULFDPHQWHPHQRVFRPSODFLHQWHFRQTXLHQHV
HMHUFHQHOSRGHU>«@HQODPHGLGDHQTXHVRPHWHVXDFWXDFLyQDP~OWLSOHV
FRQGLFLRQHVIRUPDOHV\VXVWDQFLDOHVGHPDQHUDTXHQLQJXQDQRUPDRGHFL
VLyQHVYiOLGDQLPXFKRPHQRVMXVWDSRUHOVLPSOHKHFKRGHSURFHGHUGH
XQDDXWRULGDGOHJtWLPDVLQRUHVXOWDDGHPiVFRQJUXHQWHFRQHOFRQMXQWRGH
SULQFLSLRV\UHJODVFRQVWLWXFLRQDOHV
'H¿QLUODGHPRFUDFLDTXHVHJ~Q)HUUDMROLSDVDGHVHUXQDGHPRFUDFLD
SOHELVFLWDULDDXQDGHPRFUDFLDFRQVWLWXFLRQDOEDMRODFXDOVHLPSRQHQOtPL
WHVDOHMHFXWLYRQRREVWDQWHVHDODH[SUHVLyQGHODPD\RUtDVHHMHUFHQDVt
FRQWUROHVMXGLFLDOHVDOSDUODPHQWR\VHHVWDEOHFHXQVLVWHPDGHPHGLFLRQHV
OtPLWHV\FRQWUDSHVRVHQWUHODVUDPDVGHOSRGHU
5HFRQRFHUQXHYRVGHUHFKRV\JDUDQWtDVEDVDGRVHQODLQTXHEUDQWDELOL
GDGGHODGLJQLGDGKXPDQDSURWHJLGRVSRUORVMXHFHVFRQVWLWXFLRQDOHVTXH
GHVDUUROODQXQDLPSRUWDQWHODERUGHLQWHUSUHWDFLyQFRQVWLWXFLRQDO
6REUHHOQXHYRMXH]FRQVWLWXFLRQDOVHFRQFHQWUyODDWHQFLyQGHHVWDRWUD
(XURSDTXHVHOHYDQWDEDGHODVFHQL]DV\VHFRQVROLGDEDODLGHDGHO(VWD
GRFRQVWLWXFLRQDOFRQODVOLPLWDFLRQHV\SUREOHPDVTXHVHKDQGHULYDGR
ODLQWHUSUHWDFLyQHVHODFWRTXHUHODFLRQDXQSDVDGRFRQVWLWXFLRQDODVXPLGRFRPRYDORU\
XQIXWXURTXHVHQRVRIUHFHFRPRSUREOHPDSDUDUHVROYHUHQODFRQWLQXLGDG´=DJUHEHOVN
op. cit.S
  )HUUDMROLop. cit.
  =DJUHEOHVN\op. cit.,S
  7URSHUFLWDGRSRU3ULHWR6DQFKLV/XLVConstitucionalismo y positivismo0p[LFR
%()'3S
  )HUUDMROLop. cit.S
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GHpOFRPRODQHFHVLGDGGHLQWHUYHQLUFRPRiUELWURHQWUHORVSURFHVRVGH
GHVDUUROORHFRQyPLFR\ODSURWHFFLyQHIHFWLYDGHORVGHUHFKRVGHFDUiFWHU
DVLVWHQFLDO\ODGHDSOLFDFLyQGHSULQFLSLRV\YDORUHVFRQVWLWXFLRQDOHVTXH
LPSOLFDQXQH[LJHQWHSURFHVRGHLQWHUSUHWDFLyQ\UHSODQWHDQODVIXHQWHVGHO
VLVWHPDMXUtGLFR
6LQHPEDUJRORVSRVWXODGRVGHHVWH(VWDGRFRQVWLWXFLRQDOVyORIXHURQ
DFRJLGRVSRUHOFRQVWLWXFLRQDOLVPRODWLQRDPHULFDQRDSDUWLUGHODH[SHGL
FLyQGHODV&RQVWLWXFLRQHVGHODGpFDGDGHORVDxRVQRYHQWDXQDYH]TXH
SDVDURQORVUHJtPHQHVGLFWDWRULDOHV(QHOODVVHFRQVDJUDURQDPELFLRVRV
PHFDQLVPRVGHSDUWLFLSDFLyQGHPRFUiWLFD\GHSURWHFFLyQDORVGHUHFKRV
FRQVWLWXFLRQDOHVDVtFRPRXQIXHUWHFRQWURODORVSRGHUHVOHJLVODWLYR\HMH
  6REUH HO QXHYR FRQVWLWXFLRQDOLVPR ODWLQRDPHULFDQR 5REHUWR 9LFLDQR 3DVWRU \
5XEpQ0DUWtQH]'DOPDXH[SOLFDQVXVIXQGDPHQWRVWHyULFRVGLVWLQJXLpQGRORGHOQHRFRQV
WLWXFLRQDOLVPRFRPRFRUULHQWHTXHVXUJHFRQORV(VWDGRVFRQVWLWXFLRQDOHVGHPLWDGGHO
VLJOR;;\UHVXPLpQGRORHQTXHHVHOSURGXFWRGHODVQXHYDV&RQVWLWXFLRQHVGHORV(V
WDGRVFRQVWLWXFLRQDOHVODWLQRDPHULFDQRVVXVWHQWDGDVHQHOSRGHUFRQVWLWX\HQWHSULPDULR
HVGHFLUSURGXFWRGH&RQVWLWXFLRQHVGHPRFUiWLFDV(VWRVDXWRUHVH[SOLFDQVREUHHOWHPD
³(OQXHYRFRQVWLWXFLRQDOLVPRPDQWLHQHODVSRVLFLRQHVVREUHODQHFHVDULDFRQVWLWXFLRQD
OL]DFLyQGHORUGHQDPLHQWRMXUtGLFRFRQODPLVPD¿UPH]DTXHHOQHRFRQVWLWXFLRQDOLVPR\
SODQWHDDOLJXDOTXHpVWHODQHFHVLGDGGHFRQVWUXLUODWHRUtD\REVHUYDUODVFRQVHFXHQ
FLDVSUiFWLFDVGHODHYROXFLyQGHOFRQVWLWXFLRQDOLVPRKDFLDHO(VWDGRFRQVWLWXFLRQDO«HO
QXHYRFRQVWLWXFLRQDOLVPREXVFDDQDOL]DU HQXQSULPHUPRPHQWR ODH[WHULRULGDGGH OD
FRQVWLWXFLyQHVGHFLUVXOHJLWLPLGDGTXHSRUVXSURSLDQDWXUDOH]DVyORSXHGHVHUH[WUD
MXUtGLFD«HOQXHYRFRQVWLWXFLRQDOLVPRHVSULQFLSDOPHQWHXQDWHRUtDGHPRFUiWLFDGHOD
FRQVWLWXFLyQ´6LJXHQH[SOLFDQGRVREUHHOFDVRODWLQRDPHULFDQR³«HQ$PpULFD/DWLQDKD
SDVDGRDFRQYHUWLUVHHQXQDSUiFWLFDUHDOL]DGDDWUDYpVGHGHWHUPLQDGRVSURFHVRVFRQVWL
WX\HQWHVODWLQRDPHULFDQRVTXHKDQSURGXFLGRQXHYDV&RQVWLWXFLRQHV(QHIHFWRDWUDYpV
GHORV~OWLPRVSURFHVRVFRQVWLWX\HQWHVVHKDQOHJLWLPDGRWH[WRVFRQVWLWXFLRQDOHVTXHKDQ
EXVFDGRHQXQPDUHPiJQXPGHREVWiFXORV\GL¿FXOWDGHVQRVyORVHUUHÀHMRGHOSRGHU
FRQVWLWX\HQWHVLQRDFRQWLQXDFLyQSHUPHDUHORUGHQDPLHQWRMXUtGLFR\UHYROXFLRQDUHO
VWDWXTXRGHVRFLHGDGHVHQFRQGLFLRQHVGHQHFHVLGDG«(VWRVSURFHVRVFRQVXVSURGXFWRV
ODVQXHYDV&RQVWLWXFLRQHVGH$PpULFD/DWLQDFRQIRUPDQHOFRQWHQLGRGHOFRQRFLGRFRPR
QXHYRFRQVWLWXFLRQDOLVPRODWLQRDPHULFDQR´7HVLVGRFWRUDOLQpGLWD&RQWURO&RQVWLWXFLR
QDO JXHUUD \ SD] HQ&RORPELD ±%DUFHORQD8QLYHUVLGDG$XWyQRPD 
9LFLDQR50DUWtQH]'DOPDX5³)XQGDPHQWRWHyULFRGHOQXHYRFRQVWLWXFLRQDOLVPROD
WLQRDPHULFDQR´Estudios sobre el nuevo constitucionalismo latinoamericano9DOHQFLD
7LUDQWOR%ODQFKSS\
  $UJHQWLQD8UXJXD\&KLOH%ROLYLD
3DUDJXD\ 3HU~ 1LFDUDJXD %UDVLO 
&RORPELD(FXDGRU*XDWHPDOD3DQDPi
9HQH]XHOD±+RQGXUDV
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FXWLYRHMHUFLGRSRUORVUHFLpQFUHDGRVWULEXQDOHVFRQVWLWXFLRQDOHVDXQTXH
VLPXOWiQHDPHQWHVHRPLWLHUDQUHVSXHVWDVVREUHRWURVSUREOHPDVTXHSODQ
WHDEDHOQXHYRFRQVWLWXFLRQDOLVPRGHODpSRFDORVWUDVSODQWHVMXUtGLFRVOD
DXVHQFLDGH¿ORVRItDSROtWLFD\GHSUHJXQWDVFRQFUHWDVVREUHODRULHQWDFLyQ
GHO(VWDGR 
,,DESARROLLO DEL ESTADO CONSTITUCIONAL COLOMBIANO  
EN MEDIO DE LA GUERRA IRREGULAR
(QHOFDVRFRORPELDQRHOGHVDUUROORGHOFRQVWLWXFLRQDOLVPRHVWiWDQGHV
SURYLVWRGHODVFRQGLFLRQHVTXHGLHURQOXJDUDODFRQVROLGDFLyQGHO(VWDGR
FRQVWLWXFLRQDOHQ(XURSDFRPRGHORVUHJtPHQHVGLFWDWRULDOHVSURIXVDPHQWH
HVWDEOHFLGRVHQRWURV(VWDGRVODWLQRDPHULFDQRV
(OIDFWRUJXHUUDRFXSDXQLPSRUWDQWHPDUJHQHQHOGHVDUUROORGHOFRQV
WLWXFLRQDOLVPRFRORPELDQRDXQTXHIXHURQPX\SRFDVODVOLEUDGDVSRU&R
ORPELDHQHOiPELWRLQWHUQDFLRQDO/DHYROXFLyQGHO(VWDGRVHHQFXHQWUD
HQPDUFDGDHQLPSRUWDQWHVJXHUUDVFLYLOHV\HQRWUDVIRUPDVGHYLROHQFLDV
PXWDQWHVGHVDUUROODGDVHQHO(VWDGRSRUHO(VWDGRDOLQWHULRUGHO(VWDGR 
TXHQRKDQVLGRVXSHUDGDVDSHVDUGHORVJUDQGHVDQKHORVGHODSREODFLyQ
  )HUUHU0DF*UHJRU (GXDUGRCrónicas de tribunales constitucionales en Ibero-
américa$UJHQWLQD0DUFLDO3RQV
  *DUJDUHOOD5REHUWR\&RXUWLV&KULVWLDQ³(OQXHYRFRQVWLWXFLRQDOLVPR/DWLQRDPH
ULFDQRSURPHVDVHLQWHUURJDQWHV´Serie Políticas SocialesQ~PSS
  &RORPELDHQHOiPELWRLQWHUQDFLRQDOVyORKDHVWDGRYLQFXODGDDOD*XHUUDTXHOLEUy
FRQWUD3HU~HQ\SDUWLFLSyHQODJXHUUDHQ&RUHDHQOXHJRGHDFHSWDUXQDFRQ
YRFDWRULDGH1DFLRQHV8QLGDVSDUDIRUPDUXQDIXHU]D0XOWLODWHUDO3DUGR5La historia 
de las guerras&RORPELD6HOOR-DYLHU9HUJDUD
  (QVXWHVLVGRFWRUDO&RQWUROFRQVWLWXFLRQDOJXHUUD\SD]HQ&RORPELD
HO SURIHVRU0DULR0RQWR\D UHDOL]D XQD FRQFHSWXDOL]DFLyQ VREUH OD JXHUUD HQ VHQWLGR
JHQHUDO\GHPDQHUDSDUWLFXODUHQODTXHD¿UPDTXH&RORPELD³HVXQ(VWDGRHQJXHUUD
GHVGHVXFUHDFLyQRQFHJXHUUDVGHORUGHQQDFLRQDOLQFRQWDEOHVJXHUUDVGHORUGHQUHJLR
QDO\ORFDO\PXFKDVRWUDVQXQFDGHFODUDGDVFRPRWDOHVKDQPDUFDGRXQDLQWHUDFFLyQ
PXOWLFDXVDOTXHHQODPD\RUtDGHVXVDFFLRQHVKDLQYROXFUDGRODLPDJHQRODUHDOLGDGGHO
(VWDGR´([SOLFDHOSURIHVRUTXH³KDQVLGRJXHUUDVOLEUDGDVHQQRPEUHGHO(VWDGRGHVGH
HO(VWDGRHQFRQWUDGHO(VWDGRRSRUORVHOHPHQWRVGHXQ(VWDGR´&RQVXOWDGRGHODWHVLV
GRFWRUDOLQpGLWDGHOSURIHVRU0DULR0RQWR\D7HVLVGRFWRUDOLQpGLWDControl Constitucio-
nal, guerra y paz en Colombia: 1992-2006%DUFHORQD8QLYHUVLGDG$XWyQRPDSS
\
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VIRIDIANA MOLINARES HASSAN
HQWUHRWUDVUD]RQHVSRUTXHODFDXVDGHODVJXHUUDVKDVLGR\VLJXHVLHQGROD
FRQFHQWUDFLyQGHODULTXH]DHQSRFDVPDQRV
(VWDVJXHUUDVLQWHUQDVGHFDUiFWHULUUHJXODUKDQLPSHGLGRODFRQFHQWUD
FLyQGHOSRGHUSROtWLFR\PLOLWDUHQPDQRVGHXQDRUJDQL]DFLyQHVWDWDOFRPR
VXFHGLyHQ(XURSDSRUHOFRQWUDULRKDQSURSLFLDGRXQDSUROLIHUDFLyQGH
JUXSRVGHSRGHUTXHLQÀX\HQHQHOGHVDUUROORGHO(VWDGRDXQFXDQGRPX
FKRVGHHOORVHVWiQDOPDUJHQGHODOH\
&RORPELDVLJXHKR\HQIUHQWDGDDXQDJXHUUDFRQWUDHOWHUURULVPRFRQWUD
HOQDUFRWUi¿FRFRQWUDODVEDQGDVGHSDUDPLOLWDUHVFRQWUDODGHOLQFXHQFLD
FRP~QORFXDOKDGDGROXJDUDTXHVHGHVDUUROOHORTXHGHQRPLQDPRVXQD
JXHUUDLUUHJXODUHQWHQGLHQGRSRUHOODXQDFRQIURQWDFLyQDUPDGDSHUPDQHQWH
  *RQ]iOH] )HUQiQ%ROtYDU ,QJULGViolencia política en Colombia: de la Nación 
fragmentada a la construcción del Estado%RJRWi&LQHS
  *DUFtD9LOOHJDV0DXULFLR Jueces sin Estado. La justicia colombiana en zonas 
GHFRQÀLFWRDUPDGR%RJRWi6LJORGHO+RPEUH(GLWRUHV)XQGDFLyQ.RQUDG$GHQDXHU
S
  3L]DUUR(GXDUGRUna democracia asediada%RJRWi1RUPD
  $WHQGLHQGR ODVFRPSOHMLGDGHVGHO FRQÀLFWRFRORPELDQRSUHIHULPRVDTXtKDEODU
GHJXHUUDLUUHJXODUGHELGRDTXHQRKDVLGRSRVLEOHHQFRQWUDUXQDFDUDFWHUL]DFLyQGHOR
VXFHGHHQHVWHSDtVQRREVWDQWHVHUHDOLFHQHVIXHU]RVLPSRUWDQWHVHQWUHORVFXDOHVHQ
FRQWUDPRVHOGH(GXDUGR3L]DUUR/HyQ*yPH]FX\DFRQFOXVLyQHVSUHFLVDPHQWHTXHOR
TXHDTXtVXFHGHQRHQFDMDHQQLQJXQDGH¿QLFLyQGHJXHUUDRFRQÀLFWRGHVDUUROODGDGHVGH
HOPDUFROHJLVODWLYRRGRFWULQDO3L]DUURH[SRQH³«HODQiOLVLVGHODVFXDWURSULQFLSDOHV
FDUDFWHUL]DFLRQHVGHOFRQÀLFWRDUPDGRTXHVXIUH&RORPELDSRQHHQHYLGHQFLDVXVP~OWL
SOHVLQVX¿FLHQFLDV(OFRQFHSWRGHJXHUUDFLYLOHVGHOHMRVHOPiVLQDSURSLDGR$OPHQRV
GRVGHORVWUHVLQGLFDGRUHVGHXQDJXHUUDFLYLOODSRODUL]DFLyQGHODFRPXQLGDGQDFLRQDO
\ODH[LVWHQFLDGHXQD³VREHUDQtDHVFLQGLGD´VHKDOODQDXVHQWHV/DVRWUDVWUHVFDUDFWH
UL]DFLRQHVJXHUUDFRQWUDODVRFLHGDGJXHUUDDPELJXDRJXHUUDFRQWUDHOWHUURULVPRDXQ
FXDQGRDSXQWDQDUHDO]DUDVSHFWRVFHQWUDOHVGHOFRQÀLFWRDUPDGRDVXWXUQRRFXOWDQRWUDV
GLPHQVLRQHVRJHQHUDQGLVWRUVLRQHVFRQFHSWXDOHV/DQRFLyQJXHUUDFRQWUDODVRFLHGDG
PLQLPL]DODGLPHQVLyQSROtWLFDGHODFRQIURQWDFLyQ(OFRQFHSWRGHJXHUUDDPELJXDDWLHQ
GHDXQDFULPLQDOL]DFLyQGHODJXHUULOODHQWpUPLQRVGHXQDWRWDOGHULYDFLyQGHOLQFXHQFLDO
)LQDOPHQWHODQRFLyQGHJXHUUDFRQWUDHOWHUURULVPRDVLPLODGHPDQHUDVXSHU¿FLDODORV
JXHUULOOHURVFRORPELDQRVFRQODVUHGHVWHUURULVWDVGHRWUDVQDFLRQHV(QHOHVWDGRDFWXDO
GHODGLVFXVLyQQRHVWDPRVHQFDSDFLGDGGHSURSRQHUXQFRQFHSWRDOWHUQDWLYR\VLQWpWLFR
HVGHFLUFRQXQDDPSOLDHFRQRPtDGHOOHQJXDMH6LQHPEDUJRWUDVHOSURORQJDGRUHSDVR
TXHKHPRVUHDOL]DGRGHOGHEDWHLQWHUQRHLQWHUQDFLRQDOVREUHHOFRQÀLFWRFRORPELDQRQRV
TXHGDQDOJXQDVLGHDVVHWUDWDGHXQFRQÀLFWRDUPDGRLQWHUQRLQPHUVRHQXQSRWHQFLDO
FRQÀLFWRUHJLRQDOFRPSOHMRLUUHJXODUSURORQJDGRFRQUDtFHVLGHROyJLFDVGHEDMDLQWHQ
VLGDGRHQWUiQVLWRDXQFRQÀLFWRGHLQWHQVLGDGPHGLDDOWDHQHOFXDOODVSULQFLSDOHVYtF
WLPDVVRQODSREODFLyQFLYLO\FX\RFRPEXVWLEOHSULQFLSDOVRQODVGURJDVLOtFLWDV&RQEDVH
HQHVWRVHOHPHQWRVGHEHUtDPRVDYDQ]DUHQHOIXWXURKDFLDXQDGH¿QLFLyQPiVHVWULFWD\
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TXHLQYROXFUDFLYLOHVPLOLWDUHV\JUXSRVDUPDGRVLOHJDOHV(VWHWLSRGHJXH
UUDKDSURGXFLGRXQtQGLFHLPSRUWDQWHGHDVHVLQDWRVKDELWXDOHV\VHOHFWLYRV
TXHHQFDX]DQODFRQYLYHQFLDGHQWURGHDOWRVQLYHOHVGHVDGLVPR\WHUURU 
/DJXHUUDLUUHJXODULQÀX\HLQGXGDEOHPHQWHHQHOGHVDUUROORFRQVWLWXFLR
QDOGHO(VWDGRORTXHQRHVXQDVLWXDFLyQH[FHSFLRQDOVLVHWLHQHHQFXHQWD
TXH HQ&RORPELD GHVGH HO SHULRGRGH LQGHSHQGHQFLD\GXUDQWH WRGR HO
VLJOR;,;VHOLEUDURQQXHYHJXHUUDVFLYLOHVPLHQWUDVSDUDOHODPHQWHVH
H[SLGLHURQ&RQVWLWXFLRQHVSDUDLPSRQHUODVSROtWLFDVGHTXLHQHVUHVXOWDURQ
JDQDGRUHV+HUQDQGR9DOHQFLD9LOODODVGHVFULEHFRPRCartas de batalla 
GHELGRDTXHHVWDV&RQVWLXFLRQHVDQWHVGHVHUXQSURGXFWRGHODSROtWLFD
ORIXHURQGHODYLROHQFLD
FRPSUHQVLYDGHOFRQÀLFWRLQWHUQRORFXDOFRPRKHPRVGLFKRWLHQHKRQGDVLPSOLFDFLRQHV
WDQWRHQHOSODQRSROtWLFRFRPRMXUtGLFR\PLOLWDU(VPX\FRVWRVDSDUDXQDQDFLyQFRPR
&RORPELDODDXVHQFLDGHXQDYLVLyQFRPSDUWLGDVREUHORVSULQFLSDOHVUDVJRVGHOFRQÀLFWR
DUPDGR\VXVDFWRUHVODFXDOFRQVWLWXLUtDODEDVHPtQLPDQHFHVDULDSDUDHOGLVHxRGHXQD
DGHFXDGDHVWUDWHJLDGHGHIHQVDQDFLRQDO´IbidemSS\
  ([SOLFD-RVp$QWRQLR*XWLpUUH]TXHHOVDGLVPRXWLOL]DGRHQODJXHUUDKDVLGRHQ
WRGDODKLVWRULDGH&RORPELDXQDHVWUDWHJLDGHORVDFWRUHVGHVFDUWDTXHpVWHREHGH]FDD
GHIRUPDFLRQHVSDWROyJLFDV\SRUHOFRQWUDULRSODQWHDTXH³UHVSRQGHDODQHFHVLGDGHVWUXF
WXUDOGHODVFODVHVGRPLQDQWHVGHPDQWHQHUVHHQHOSRGHUPHGLDQWHHOWHUURU\DPD\RU
GHVLJXDOGDGPD\RUWHUURUVHKDFHQHFHVDULRLQIXQGLU´
  /DVJXHUUDVHQFLYLOHVHQ&RORPELDHQHOVLJOR;,;IXHURQODJXHUUDGHULYDGDGH
ODGLVROXFLyQGHOD*UDQ&RORPELDHQWUH\ODJXHUUDGHORV6XSUHPRVHQWUH
\ODJXHUUDGHPHGLRVLJORGHODJXHUUDFRQWUDODGLFWDGXUDGHJHQHUDO
0HORHQODJXHUUDFRQWUDHOUpJLPHQFRQVHUYDGRUGHDODJXHUUDGHORV
FRQVHUYDGRUHVFRQWUD ORVUDGLFDOHVGH ODJXHUUDHQWRUQRDO OLEHUDOLVPRUDGLFDOGH
ODJXHUUDGHODJXHUUDGHORVPLOGtDV3DUGR5DIDHOop. cit.
  (Q&RORPELDVHSXHGHQGHVFULELUYDULDVHWDSDVGHGHVDUUROORFRQVWLWXFLRQDOGHV
GHODVJXHUUDVGHLQGHSHQGHQFLDVGHOVLJORGLHFLQXHYHKDVWDODH[SHGLFLyQGHODDFWXDO
&RQVWLWXFLyQHQ'HVSXpVGHXELFDUODVYLJHQFLDVGHODV&RQVWLWXFLRQHVFRORPELD
QDVVHHQFXHQWUDHQXQDSULPHUDHWDSDODV&RQVWLWXFLRQHVGHODFRQ¿JXUDFLyQHVGHFLU
&RQVWLWXFLRQHVRULHQWDGDVDLQWHJUDUODVSURYLQFLDVSRVFRORQLDOHVHQXQJUDQ(VWDGRTXH
WRPyYDULRVQRPEUHVGHULYDGRVWRGRVGHODDVSLUDFLyQGHLQWHJUDUWUHVUHLQRVHVSDxROHV
9HQH]XHOD%RJRWi\4XLWRHVWDHWDSDFXOPLQDFRQODGHVLQWHJUDFLyQGHOD*UDQ&RORPELD
HQ\GDOXJDUDXQDVHJXQGDHWDSDTXHVHFLHUUDFRQOD¿QDOL]DFLyQGHODJXHUUDFLYLO
GH\ODH[SHGLFLyQHQGHODTXHVHUtDOD&RQVWLWXFLyQYLJHQWHHQHOSDtVSRU
FLHQWRFLQFRDxRV/DWHUFHUDHWDSDVHGHULYDGHODH[SHGLFLyQGHOD&RQVWLWXFLyQGH
OODPDGD&RQVWLWXFLyQSDUDOD3D]H[SHGLGDHQXQSURFHVRH[WUDFRQVWLWXFLRQDOSRUSDUWH
GHXQD$VDPEOHD1DFLRQDO&RQVWLWX\HQWHTXHORJUyLQWHJUDUHLQWHUSUHWDUODVDVSLUDFLRQHV
GHODSREODFLyQFRORPELDQDJROSHDGDVLVWHPiWLFDPHQWHSRUYDULRVFLFORVGHYLROHQFLDTXH
VLJXHQYLJHQWHV\FX\RJHUPHQVHGHULYDGHODGpFDGDGH
  9LOOD9DOHQFLD+XPEHUWRCartas de batalla%RJRWi8QLYHUVLGDG1DFLRQDO
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'HLJXDOIRUPDODYLROHQFLDGHOVLJOR;;KDLQÀXLGRHQHOGHVDUUROOR
FRQVWLWXFLRQDOFRORPELDQRTXHSDVyGHXQDJXHUUDHQWUHSDUWLGRVDXQD
GLFWDGXUDPLOLWDU\GHDKtDOVXUJLPLHQWRGHODVJXHUULOODVDODYLROHQFLD
GHOQDUFRWUi¿FR\DODVDWURFLGDGHVGHOSDUDPLOLWDULVPR
$FWXDOPHQWHKD VXUJLGRXQQHRSDUDPLOLWDULVPRFRPRQXHYRDFWRUGH
YLROHQFLDHQODJXHUUDLUUHJXODUSURGXFWRGHOUHDUPHGHSDUDPLOLWDUHVGHV
PRYLOL]DGRVHQWUH\DORVTXHVHKDGHQRPLQDGREDFULP
  3UHVHQWDPRVXQDUiSLGDGHVFULSFLyQGHODVYLROHQFLDVPXWDQWHVTXHVHKDQYLYLGR
HQHOSDtVDSDUWLUGHSHULRGRGHQRPLQDGRHVSHFt¿FDPHQWHFRPR³ODYLROHQFLD´
SDUDHQWHQGHUODD¿UPDFLyQGHTXH&RORPELDHVXQ(VWDGRHQJXHUUDLUUHJXODU(QWUHORV
DxRV\VXUJHODYLROHQFLDHQWUHORVGRVSDUWLGRVSROtWLFRVH[LVWHQWHVHQXQFRQ
WH[WRHFRQyPLFRLPSXOVDGRSRUpOLWHVEXUJXHVDVTXHSRUVXGHSHQGHQFLDGHODHFRQRPtD
QRUWHDPHULFDQDSUHWHQGHQGHVSOD]DUKDFLDODFODVHREUHUDFRORPELDQDHOLPSDFWRGHOD
UHFHVLyQGHORV(VWDGRV8QLGRVGHVFRQRFLHQGRORVEHQH¿FLRVTXH\DOHVKDEtDQVLGRUHFR
QRFLGRVDORVWUDEDMDGRUHV(VWDVLWXDFLyQIXHGHWHUPLQDQWHSDUDHOLQWHQWRGHUHRUJDQL]DU
HOPRYLPLHQWRVLQGLFDOEDMRHOOLGHUD]JRGHOFDXGLOOROLEHUDO-RUJH(OLpFHU*DLWiQGHFX\R
DVHVLQDWRVHD¿UPDQRJHQHUyODYLROHQFLDSROtWLFDHQHOSDtVSHURVtORJUyVXGHVSOD]D
PLHQWRKDFLD ODV]RQDVUXUDOHVHOVXUJLPLHQWRGH ORVSULPHURVJUXSRVGHSDUDPLOLWDUHV
FRQVHUYDGRUHV\ODVSULPHUDVJXHUULOODVOLEHUDOHVGHOSDtV*XWLpUUH]-RVp$QWRQLR³$
DxRVGHOERJRWD]RYLROHQFLDSROtWLFD\GRPLQDFLyQGHFODVHHQ&RORPELD´anarquismo.
netGLVSRQLEOHHQhttp://www.anarkismo.net/article/8873(QHVWDGpFDGDOODPDQ
OD DWHQFLyQ ORV JHQRFLGLRV UHJLVWUDGRV HQWUH  \ %HODOFi]DU HQ HO&DXFD(O
3OD\yQHQ6DQWDQGHU%HWDQLD&HLOiQ\6DQ5DIDHOHQHO9DOOHGHO&DXFD$UDXFDHQ
&DOGDV\ODGLVWULEXFLyQFURQROyJLFDGHORVPXHUWRVSRUODYLROHQFLDTXHHQODVHJXQGD
PLWDGGH ORV DxRV FXDUHQWD FRUUHVSRQGLHURQDXQ WRWDO GHDVHVLQDWRV HQ FLQFR
DxRV0HGLQD0HGy¿OR³%DVHVXUEDQDVGHODYLROHQFLDHQ&RORPELD´Revista Historia 
Crítica%RJRWi Q~P   SS $ HVWD YLROHQFLD HQWUH SDUWLGRV OH VLJXHXQ
JROSHPLOLWDUHQWUH\TXHWHUPLQDFRQODFHVLyQGHOJRELHUQRSRUSDUWHGHO
GLFWDGRU*XVWDYR5RMDV3LQLOODDXQD-XQWD0LOLWDU'HVSXpVVREUHYLHQHODFRQYRFDWRULD
DXQ3OHELVFLWRHQPHGLDQWHHOFXDOVHUHWRPDODYLJHQFLDGHOD&RQVWLWXFLyQVXV
SHQGLGD\ VHHVWDEOHFHXQ$FXHUGRGH$OWHUQDQFLD3ROtWLFDHQWUH ORVSDUWLGRV OLEHUDOHV
\FRQVHUYDGRUHVTXHKDEtDQHVWDGRHQJXHUUDOODPDGR)UHQWH1DFLRQDOpVWHGDOXJDUD
TXHFHGDODYLROHQFLDHQWUHHOORVSHURDVLPLVPRDEUHHOFRQWH[WRSDUDHOVXUJLPLHQWRGH
JXHUULOODVFRPXQLVWDVTXHDOHJDQGRH[FOXVLyQSROtWLFDGD OXJDUD ODFUHDFLyQHQ
GHORVPRYLPLHQWRVJXHUULOOHURV(/1)$5&\HQHO07LUDGR0HMLDÈOYDUR
³'HO)UHQWH1DFLRQDODOPRPHQWRDFWXDOGLDJQyVWLFRGHXQDFULVLV´Nueva historia de 
Colombia%RJRWi3ODQHWD3RVWHULRUPHQWH VXUJHXQDQXHYD IRUPDGHYLROHQFLD
HQHOSHULRGRFRPSUHQGLGRHQWUH\GXUDQWHODFXDOORVJRELHUQRVSRVWHULRUHV
DO )UHQWH1DFLRQDO HQIUHQWDQ OD FRQJUHJDFLyQ GH YLROHQFLDV JHQHUDGDV SRU JUXSRV GH
JXHUULOOHURVFRQODFRQFHVLyQGHLQGXOWRVDPQLVWtDV\HOWUiPLWHGHSURFHVRVGHSD]HQ
PHGLRGHDFWRVGHYLROHQFLDFRPRIXHURQODWRPDGHO3DODFLRGH-XVWLFLDSRUSDUWHGHO
JXHUULOODGHO0\ODUHWRPDSRUSDUWHGHODVIXHU]DVPLOLWDUHV(OVXUJLPLHQWRGHOIHQy
PHQRSDUDPLOLWDU\ODOXFKDFRQWUDORVFDUWHOHVGHODVGURJDVHQHOSHULRGRGHKDVWD
PHGLDGRVGHOVHVXPDQDODJXHUUDLUUHJXODUORVJUXSRVSDUDPLOLWDUHVTXHXWLOL]DQ
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GUERRA IRREGULAR Y CONSTITUCIÓN 
'HWRGDHVWDKLVWRULDGHJXHUUDVHOSURIHVRU+XPEHUWR9pOH]5DPtUH]
FRQFOX\HHQVXFRQIHUHQFLD³/DV&RQVWLWXFLRQHVHQODKLVWRULDFR
ORPELDQD´TXHHO(VWDGRFRORPELDQRVLHPSUHKDHVWDGRHQGLVSXWDSRU
GLIHUHQWHVUD]RQHV
 ² (Q HO VLJOR;,; HOPRWLYR IXH(O (VWDGR HQ FRQVWUXFFLyQ HQ
QXHYHJXHUUDV FLYLOHV GH DOFDQFHQDFLRQDO \D XQR \D RWUR KD
FHQGDGRLPSURYLVDGDPHQWHHOHYDGRDODFRQGLFLyQGH³JHQHUDO´
VHDO]yHQDUPDVSUHWH[WDQGRODSHUWLQHQFLDDXQDIRUPDGDGDGH
RUGHQDPLHQWRWHUULWRULDOGHO(VWDGRFHQWUDOLVWDRIHGHUDOLVWD
 ² (QWUH\HOPRWLYRIXH(O(VWDGRHQVtGHVGHHQWRQFHV
SDUD UHSULPLU ODV GHPDQGDV \ UHLYLQGLFDFLRQHV GH OD HPHUJHQWH
FODVHREUHUDORVDJHQWHVGHO(VWDGRWUDQVIRUPDURQHOPRQRSROLR
GH OD YLROHQFLD LOHJtWLPD HQ YLROHQFLD HVWDWDO (VD UD]yQ D~Q VH
VLJXHHVJULPLHQGR
 ² (QWUH\HOPRWLYRIXH(O(VWDGRGLVSXWDGRIXHURQORV
WLHPSRVGHODYLROHQFLDHQWUHORVSDUWLGRVDFDXVDGHOSUHVXSXHVWR
TXHPDQHMDEDHO(VWDGR\SRUVXFDSDFLGDGSDUDJHQHUDUHPSOHR
(O SUHVXSXHVWR VH YROYLy XQERWtQ DSHWHFLEOH \ ORV GRV SDUWLGRV
SXVLHURQDSHOHDUDVXVEDVHVSDUWLGLVWDVHQSURFXUDGHVXFRQWURO
H[FOXVLYR\H[FOX\HQWH
 ² (QWUH\HOSUHVHQWHHOPRWLYRKDVLGR(O(VWDGRFRQ
IURQWDGRFRUUHVSRQGHDODpSRFDGHODYLROHQFLDLQVXUUHFFLRQDO
HQODTXHJUXSRVDO]DGRVHQDUPDVKDQEXVFDGRVXEYHUWLUDODF
WXDO(VWDGRSDUDUHHPSOD]DUORSRUXQ(VWDGRDOWHUQDWLYR
3RUHVWDJXHUUDLUUHJXODUHQODVGRV~OWLPDVGpFDGDVOD&RUWH,QWHUDPHULFDQD
GH'HUHFKRV+XPDQRVKDFRQGHQDGRD&RORPELDHQRQFHRSRUWXQLGDGHV
WRGDVHOODVGHULYDGDVGHODYLROHQFLDViGLFDPDQLIHVWDGDHQPDVDFUHVGHFL
YLOHVSHUSHWUDGDVSRUJUXSRVSDUDPLOLWDUHVHQFRODERUDFLyQFRQODV)XHU]DV
FRPRHVWUDWHJLDGHJXHUUDPDVDFUHVVLVWHPiWLFDVGHFDPSHVLQRV\TXHGHVPRYLOL]DGRVD
PHGLDGRVGHOEDMRXQSURFHVRGHMXVWLFLDWUDQVLFLRQDOVHUHDUPDQSRFRVDxRVGHV
SXpVGDQGROXJDUDXQQXHYRDFWRUOODPDGRQHRSDUDPLOLWDUHVTXHDFWXDOPHQWHFXHQWDQ
FRQPiVGH LQWHJUDQWHVÈYLOD$ULHO³)DUF GLQiPLFD UHFLHQWH GH OD JXHUUD´
Revista ArcanoQ~PGLVSRQLEOHHQhttp://www.nuevoarcoiris.org.co/sac/
files/arcanos/arcanos_14_diciembre_2008_files/arcanos_14_editorial.pdf.
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$UPDGDVHQODVTXHVHKDQXWLOL]DGRORVPiVDWURFHVPpWRGRVGHH[WHUPL
QLRFRPRHOGHVPHPEUDPLHQWRGHFXHUSRV\VXSRVWHULRUGHVDSDULFLyQ
  /DV VHQWHQFLD V HQ FRQWUD GH&RORPELD SRU SDUWH GH OD&RUWH ,QWHUDPHULFDQD GH
'HUHFKR VRQ &DVR&DEDOOHUR'HOJDGR\6DQWDQD vs.&RORPELD6HQWHQFLD GHO  GH
GLFLHPEUH GH +HFKRV GHO FDVR&DEDOOHUR'HOJDGR HUD XQ GLULJHQWH VLQGLFDO GHO
PDJLVWHULRVDQWDQGHUHDQRFDSWXUDGRMXQWRD0DUtD6DQWDQDSRUXQDSDWUXOODPLOLWDU\GHV
DSDUHFLGRVSRUHOHMpUFLWRHQPLHQWUDVRUJDQL]DEDQXQDPDUFKDFRQWUDODYLROHQFLD
&DVRODV3DOPHUDVvs.&RORPELD6HQWHQFLDGHOGHGLFLHPEUHGH+HFKRVGHO
FDVR'HVGHXQKHOLFySWHURVHERPEDUGHyOD]RQDGHQRPLQDGD/DV3DOPHUDVHQOD]RQD
GH0RFRDGHSDUWDPHQWRGHO3XWXPD\R\VHUHDOL]DURQHMHFXFLRQHVSRUSDUWHGHODSROLFtD
\HOHMpUFLWRGHDOPHQRVSHUVRQDV&DVRFRPHUFLDQWHV9V&RORPELD6HQWHQFLD
GHOGHMXOLRGH+HFKRVGHOFDVRFRPHUFLDQWHVIXHURQWRUWXUDGRVDVHVLQDGRV\
GHVDSDUHFLGRVDPDQRVGHOHMpUFLWR\SDUDPLOLWDUHVHQ3XHUWR%R\DFiORVGHVFXDUWL]DURQ
\DUURMDURQDOUtR&DVR*XWLpUUH]6ROHUvs.&RORPELD6HQWHQFLDGHOGHVHSWLHPEUH
GH+HFKRVGHOFDVR*XWLpUUH]6ROHUHQHQ%RJRWiIXHGHWHQLGRSRUFRPDQ
GDQWHVGHOHMpUFLWR\WRUWXUDGRSDUDTXHFRQIHVDUDVHUH[WRUVLRQLVWDSRVWHULRUPHQWHIXH
DEVXHOWR\VHHQFXHQWUDH[LOLDGRHQ(VWDGRV8QLGRV&DVRGHODPDVDFUHGH0DSLULSiQ
vs.&RORPELD6HQWHQFLDGHOGHVHSWLHPEUHGH+HFKRVGHOFDVR$VHVLQDWRGHXQ
Q~PHURLQGHWHUPLQDGRGHSHUVRQDVHQMXOLRGHHQHOGHSDUWDPHQWRGHO0HWDSRUSDU
WHGHODVDXWRGHIHQVDV&RRUGLQDGDSRUHOMHIHSDUDPLOLWDU6DOYDWRUH0DQFXVRTXLHQORV
DFXVyGHVHUDX[LOLDGRUHVGHODJXHUULOOD&DVRPDVDFUHGH3XHEOR%HOORvs.&RORPELD
6HQWHQFLDGHOGHHQHURGH+HFKRVGHOFDVR(QHQHURGHHQ$QWLRTXLD
SHUVRQDVIXHURQDVHVLQDGDVSRUORVSDUDPLOLWDUHVGLULJLGRVSRUHOMHIHSDUDPLOLWDU)LGHO
FDVWDxRORVOODPDURQDOLVWDDPHGLGDGHTXHHUDQDVHVLQDGRV&DVRGHODVPDVDFUHVGH
,WXDQJRvs.&RORPELD6HQWHQFLDGHORGHMXOLRGH+HFKRVGHOFDVR(Q,WXDQJR
PXQLFLSLRGHOGHSDUWDPHQWRGH$QWLRTXLD3DUDPLOLWDUHVGLULJLGRVSRUHOMHIHSDUDPLOLWDU
&DUORV&DVWDxR OOHJDURQDOSXHEORDVHVLQDURQDYDULDVSHUVRQDV\OXHJR\ORLQFHQGLD
URQ&DVRGH*HUPiQ(VFXp=DSDWDvs.&RORPELD6HQWHQFLDOGHO+HFKRVGHO
FDVR(VFXp=DSDWDHUDXQDDXWRULGDGGHOUHVJXDUGRLQGtJHQDGH-DPEDOyXELFDGRHQHO
GHSDUWDPHQWRGHO&DXFDTXHOXFKDEDSDUDTXHOHVGHYROYLHUDQWLHUUDVRFXSDGDVSRUWH
UUDWHQLHQWHV)XHWRUWXUDGRDVHVLQDGR\VHD¿UPyTXHKDEtDPXHUWRHQIXHJRFUX]DGR(O
(VWDGRUHFRQRFLyVXUHVSRQVDELOLGDGDxRVGHVSXpV-HV~V0DUtD9DOOH-DUDPLOORYV
&RORPELD6HQWHQFLDGH+HFKRVGHOFDVR-HV~V0DUtD9DOOH-DUDPLOORIXHDVHVLQD
GRHQVXR¿FLQDIUHQWHDIDPLOLDUHVSRUVHUDFWLYLVWDGHGHUHFKRVKXPDQRV\GHQXQFLDU
ODPDWDQ]DGH,WXDQJRDPDQRVGHSDUDPLOLWDUHV0DVDFUHGHOD5RFKHOD6HQWHQFLD
OGHOGHPD\RGH+HFKRVGHOFDVRLQYHVWLJDGRUHVGHODPDWDQ]DGHORV
FRPHUFLDQWHVIXHURQDVHVLQDGRVHQHQ6DQWDQGHUSRUSDUDPLOLWDUHVFRQHODSR\R
GHODVIXHU]DVPLOLWDUHV&DVR0DQXHO&HSHGD9DUJDV6HQWHQFLDOGHOGHPD\RGH
+HFKRVGHOFDVR3DUDPLOLWDUHVDVHVLQDURQDOVHQDGRUGHOD5HS~EOLFD0DQXHO-RVp
&HSHGDTXLHQKDEtDVROLFLWDGRUHFXUUHQWHPHQWHSURWHFFLyQDO(VWDGRVREUHVXYLGDSRUODV
FRQVWDQWHVDPHQD]DVGHPXHUWHUHFLELGDVSRUSDUWHGHSDUDPLOLWDUHV
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,,,CONTROL DE CONSTITUCIONALIDAD COMO MECANISMO  
DE CONSTRUCCIÓN DEL ESTADO CONSTITUCIONAL COLOMBIANO  
EN MEDIO DE LA GUERRA IRREGULAR
'HVSXpV GH  DxRV GH YLJHQFLD GH XQD&RQVWLWXFLyQ DXWRULWDULD OD
&RQVWLWXFLyQH[SHGLGDHQ&RORPELDHQUHFRJHORVSRVWXODGRVGHO(V
WDGR&RQVWLWXFLRQDOGHVDUUROODGRHQ(XURSD\ODVFDUDFWHUtVWLFDVGHOQXHYR
FRQVWLWXFLRQDOLVPR ODWLQRDPHULFDQR ,QFOX\H HQWUH VXV FDUDFWHUtVWLFDV OD
VXSUHPDFtD FRQVWLWXFLRQDO HO FRQWURO GH FRQVWLWXFLRQDOLGDG GH ODV OH\HV
SRUSDUWHGHODMXULVGLFFLyQFRQVWLWXFLRQDOFRPSOHMRVSURFHVRVGHUHIRUPD
XQDPSOLRGHVSOLHJXHHQWRUQRDOUHFRQRFLPLHQWR\SURWHFFLyQGHORVGHUH
FKRVKXPDQRV\DVSHFWRVVXVWDQFLDOHVSDUDODSURWHFFLyQGHODGHPRFUDFLD
FRQVWLWXFLRQDO
([SHGLGDEDMRSUHVLRQHVGHWRGRRUGHQFRQODXUJHQWHQHFHVLGDGGHVX
SHUDUFRPSOHMRVSUREOHPDVGHRUJDQL]DFLyQSROtWLFD\GHJDUDQWL]DUOLEHU
WDGHVS~EOLFDVODGHVHSHU¿OyFRPROD&RQVWLWXFLyQSDUDODSD]SXHV
FRQHOODVHLQWHQWDEDVXSHUDUODJXHUUDLUUHJXODUTXHGXUDQWHPiVGHVHVHQWD
DxRVKDPDQWHQLGRDODSREODFLyQVXPLGDHQDOWRVQLYHOHVGHLQVHJXULGDG
/XHJRGHYHLQWHDxRVGHYLJHQFLDFRQHVWD&RQVWLWXFLyQQRVHKDORJUDGRHO
JUDQREMHWLYRTXHODLPSXOVyODSD]SHURVHKDQDOFDQ]DGRRWURVLJXDOPHQWH
YDOLRVRVHO(VWDGRVHFRQVWLWXFLRQDOL]yGHELGRDTXHODSREODFLyQHQJHQHUDO
DFXGHDODVGLYHUVDVDFFLRQHVGHSURWHFFLyQGHGHUHFKRVFRQVWLWXFLRQDOHV
HQWUHODVFXDOHVUHVDOWDODDFFLyQGHWXWHOD3RURWUDSDUWHGHVGHHOHMHUFL
FLRGHODIXQFLyQGHFRQWUROGHFRQVWLWXFLRQDOLGDGGHORVDFWRVOHJLVODWLYRV
UHIRUPDWRULRVGHOD&RQVWLWXFLyQGHODVOH\HVGHWUDWDGRVLQWHUQDFLRQDOHV
\GHGHFUHWRVOHJLVODWLYRVH[SHGLGRVEDMRHVWDGRVGHH[FHSFLyQOD&RUWH
&RQVWLWXFLRQDOFUHDGDEDMRHVWD&RQVWLWXFLyQ33KDKHFKRFRQWUDSHVRDORV
33  (GXDUGR&LIXHQWHVH[SOLFDHOGHVDUUROORGHODMXULVGLFFLyQFRQVWLWXFLRQDOHQ&RORP
ELDGHVFULELHQGRTXHDSDUWLUGHODUHIRUPDFRQVWLWXFLRQDOGHVHFRQVDJUyODDFFLyQ
S~EOLFDGHLQFRQVWLWXFLRQDOLGDGHVWDSXHGHVHULQWHUSXHVWDSRUFXDOTXLHUFLXGDGDQRHQ
FXDOTXLHUWLHPSRFRQWUDOH\HVGHFUHWRVOH\HV\GHFUHWRVFRQIXHU]DGHOH\DFWXDOPHQ
WHFRQVDJUDGDFRPRGHUHFKRSROtWLFRHQHOQ~PGHODUWtFXOR&3 UDGLFDQGRHQ
OD&RUWH 6XSUHPD GH -XVWLFLD OD IDFXOWDG GH FRQRFHU ODV REMHFLRQHV GHO 3UHVLGHQWH GH
OD5HS~EOLFD VREUH OD FRQVWLWXFLRQDOLGDG GH ORV SUR\HFWRV GH OH\ -XQWR D HVWH FRQWURO
FRQFHQWUDGRVHFRQVDJUyHOFRQWUROGLIXVRVHJ~QHOFXDOHQWRGRSURFHVRHQHOTXHVH
SUHVHQWHXQDDQWLQRPLDHQWUHXQDOH\\XQDGLVSRVLFLyQFRQVWLWXFLRQDOVHGHEHUiSUHIHULU
ODDSOLFDFLyQGHODQRUPDFRQVWLWXFLRQDODFWXDOPHQWHFRQVDJUDGRHQHODUWtFXORGHOD
&33RVWHULRUPHQWHFRQODUHIRUPDFRQVWLWXFLRQDOGHVHFRQVDJUyORTXHKR\VH
GHQRPLQDFRPSHWHQFLDUHVLGXDOGHO&RQVHMRGH(VWDGRDFWXDOPHQWHFRQVDJUDGDHQHO
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SRGHUHV(MHFXWLYR\/HJLVODWLYRFDUDFWHUL]DGRHOSULPHURSRUVXPDUFDGR
DXWRULWDULVPR\HOVHJXQGRSRUDOWRVQLYHOHVGHFRUUXSFLyQFRQWULEX\HQGR
DODFRQVWUXFFLyQGHO(VWDGRFRQVWLWXFLRQDOHQPHGLRGHODJXHUUDLUUHJXODU
\GDQGRFXHQWDGHXQFRQVWLWXFLRQDOLVPRIXHUWH
/D &RUWH &RQVWLWXFLRQDO HMHUFH FRQWURO GH FRQVWLWXFLRQDOLGDG EDMR HO
SUHFLVRREMHWLYRGHPDQWHQHUODFRKHUHQFLDHLQWHJULGDGGHORUGHQDPLHQWR
MXUtGLFR\ODGHUHYLVLyQGHORVIDOORVGHWXWHODH[SHGLGRVSRURWURVMXHFHV
SDUDJDUDQWL]DUODLJXDOGDGDQWHODDGPLQLVWUDFLyQGHMXVWLFDHVWDVIXQFLRQHV
ODVKDHMHUFLGRGXUDQWHYHLQWHDxRVDFXGLHQGRDXQDLQWHUSUHWDFLyQFUHDWLYD
\GHFLVRULDPiVTXHIRUPDOLVWD
)UHQWHDODIXQFLyQGHUHYLVLyQGHIDOORVGHWXWHODOD&RUWHKDGHVDUUR
OODGRXQDODERUTXHKDFDPELDGRHOFRQVWLWXFLRQDOLVPRHQHOSDtV(QORV
~OWLPRVRFKRDxRVVHUHJLVWUDODH[SHGLFLyQGHPiVGHGLH]PLOVHQWHQFLDV 
TXHUHYHODQODIDOWDGHSURWHFFLyQHIHFWLYDHQTXHVHHQFXHQWUDQORVGHUH
QXPHUDOGHODUWtFXORGHOD&3FRQVLVWHHQODFRPSHWHQFLDGHO&RQVHMRGH(VWDGR
Pi[LPDDXWRULGDGMXGLFLDOHQORFRQWHQFLRVRDGPLQLVWUDWLYRSDUDFRQRFHUODVDFFLRQHV
GHQXOLGDGHQFRQWUDGHGHFUHWRVJXEHUQDPHQWDOHVVLQIXHU]DGHOH\'HLJXDOIRUPDFRQ
ODUHIRUPDFRQVWLWXFLRQDOGHFUHyXQD6DOD&RQVWLWXFLRQDOHQOD&RUWH6XSUHPDGH
-XVWLFLDTXHGHEtDSUHSDUDUORVSUR\HFWRVGHUHVROXFLyQHQDVXQWRVGHFRQWUROGHFRQVWL
WXFLRQDOLGDGFRPRIXQGDPHQWRGHODVGHFLVLRQHVTXHGHEtDDGRSWDUOD&RUWHHQSOHQR
7DPELpQVH LQFRUSRUyHOFRQWURODXWRPiWLFRHMHUFLGRSRU OD&RUWH6XSUHPDVREUH ORV
GHFUHWRVGLFWDGRVSRUHO*RELHUQRGXUDQWHORVHVWDGRVGHH[FHSFLyQ\¿QDOPHQWHFRQ
ODFUHDFLyQGHOD&RUWH&RQVWLWXFLRQDOHQpVWDDVXPLyFRPSHWHQFLDVGHFRQWURO
GHODFRQVWLWXFLRQDOLGDGGHODVOH\HV\QRUPDVFRQIXHU]DGHOH\TXHDQWHULRUPHQWHFRQ
FHQWUDEDOD&RUWH6XSUHPDDHOORVHOHVXPDURQDOJXQDVQXHYDVDWULEXFLRQHVGHQWURGH
ODVTXHFDEHGHVWDFDUHOFRQWUROSUHYLRGHFRQVWLWXFLRQDOLGDGGHORVSUR\HFWRVGHOH\HV
HVWDWXWDULDV\ODUHYLVLyQGHODVVHQWHQFLDVGHDFFLRQHVGHWXWHODHQPDWHULDGHSURWHFFLyQ
GHGHUHFKRVFRQVWLWXFLRQDOHV9pDVH&LIXHQWHV(GXDUGR³/DMXULVGLFFLyQFRQVWLWXFLRQDO
HQ&RORPELD´Ius Et PraxisQ~QSSGLVSRQLEOHHQhttp://www.
scielo.cl/scielo.php?script=sci_arttext&pid=S0718-00122002000100015&lng=en&nr
m=iso&tlng=es %.
  ,WXUUDOGH0DQXHOCastigo, liberalismo autoritario y justicia penal de excepción
%RJRWi6LJORGHO+RPEUH(GLWRUHV8QLYHUVLGDGGHORV$QGHV
  6REUH ODFRUUXSFLyQDO LQWHULRUGHO&RQJUHVR UHVDOWD OD LQYHVWLJDFLyQGH&ODXGLD
/ySH] VREUH OD LQ¿OWUDFLyQ GHO QDUFRWUi¿FR \ GHO SDUDPLOLWDULVPR ([SRQH OD LQYHVWL
JDGRUD TXH HQ OD pSRFDGH WHUURULVPR DXVSLFLDGDSRU HO QDUFRWUD¿FDQWH3DEOR(VFREDU
pVWHVHxRUORJUyLQ¿OWUDUXQGHO&RQJUHVRPLHQWUDVTXHHQODGpFDGDGH
DHOSDUDPLOLWDULVPRLQ¿OWUyXQ/ySH]&ODXGLD³%DODQFHSROtWLFRGHOD
SDUDSROtWLFD´Revista ArcanosQ~P
  *XDVWLQL5LFFDUGRTeoría e ideología de la interpretación constitucional0DGULG
7URWWD
  9pDVHcorteconstitucional.gov.co.
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FKRVGHODVSHUVRQDV\GDQFXHQWDGHODQHFHVLGDGGHVHUSURWHJLGRVSRU
HOSRGHUMXGLFLDO(QHVWHVHQWLGRVHSXHGHUHVDOWDUTXHIUHQWHDORVWHPDV
PiV LPSRUWDQWHVGHOFRQVWLWXFLRQDOLVPRFRQWHPSRUiQHRFRPR ORVGHUH
FKRVGHODVSDUHMDVGHOPLVPRVH[RHODERUWRHOFRQVXPRGHGURJDV\OD
SURWHFFLyQHIHFWLYDGHGHUHFKRVVRFLDOHVOD&RUWHKDH[SHGLGRYtDWXWHOD
VHQWHQFLDVGHUHOHYDGDLPSRUWDQFLDFRQVWLWXFLRQDOHQHOFRQWH[WRLQWHUQRH
LQWHUQDFLRQDOTXHUHYHODQODSURWHFFLyQGHODVPLQRUtDVHQPDUFDGDVHQ
ODVGLIHUHQFLDVGHOSOXUDOLVPR
(QWRUQRD ODIDFXOWDGGHUHYLVLyQFRQVWLWXFLRQDOGHOVLVWHPDMXUtGLFR
DOD&RUWH&RQVWLWXFLRQDOOHKDWRFDGRGHFODUDUODLQFRQVWLWXFLRQDOLGDGGH
OH\HVH[SHGLGDVSRUXQOHJLVODWLYRFRUUXSWRFRPRKLVWyULFDPHQWHKDVLGR
HO&RQJUHVRFRORPELDQR/RDQWHULRUKDOOHYDGRDD¿UPDUDOH[PDJLVWUDGR
GHOD&RUWH&RQVWLWXFLRQDO+XPEHUWR6LHUUD3RUWRTXHHQ&RORPELDH[LVWH
XQH[DQWH\XQH[SRVWHQWHQGLHQGRSRUHOH[DQWHODFRUUXSFLyQSUHYLDTXH
VHSUHVHQWDDOLQWHJUDUHO&RQJUHVR\SRUH[SRVWHOSURFHVRGHUHYLVLyQGH
FRQVWLWXFLRQDOLGDGVREUHODVOH\HVH[SHGLGDVSRUHOFXHVWLRQDGROHJLVODWLYR
TXHLQFUHPHQWDHOFDPSRGHDFFLyQGHOD&RUWH
(QWUH WRGRV ORV SURFHVRV GH UHYLVLyQ GH FRQVWLWXFLRQDOLGDG OODPDQ OD
DWHQFLyQORVSURFHVRVGHUHIRUPDUHYLVDGRVGXUDQWHHO\TXH
UHFDHQ VREUH LQLFLDWLYDV SUHVHQWDGDV SRU HO JRELHUQR SRU OD EDQFDGDGH
&RQJUHVLVWDVGHOSDUWLGRGHOJRELHUQR\SRUHOSXHEORPLVPRRULHQWDGRV
WRGRVDPDQWHQHUODFRQWLQXLGDGGHOJRELHUQRGHOSUHVLGHQWHÈOYDUR8ULEH
\VXSROtWLFDGHVHJXULGDGGHPRFUiWLFD36'
  (QWUHODVVHQWHQFLDVPiVUHFLHQWHVHQFRQWUDPRVODVHQWHQFLD7GHPHGLDQ
WHODFXDOVHSURWHJLHURQORVGHUHFKRVIXQGDPHQWDOHVGHPiVGHGHVSOD]DGRV
SRUODYLROHQFLDODVHQWHQFLD7GHPHGLDQWHODFXDOVHUHRULHQWyHOSURFHVRGH
SUHVWDFLyQGHOVHUYLFLRLQWHJUDOGHVDOXGDWRGRVORVFRORPELDQRVODVHQWHQFLD7GH
TXHUHFRQRFHGHUHFKRVHQPDWHULDGHVDOXG\ELHQHVDODSREODFLyQGHOPLVPRVH[R
\ODVHQWHQFLD&GHTXHUHFRQRFHODH[LVWHQFLDGHIDPLOLDHQWUHSDUHMDVGHOPLV
PRVH[R\H[KRUWDDO&RQJUHVRDOHJLVODUVREUHODIRUPDMXUtGLFDGH&RQVWLWXFLyQGHHVWDV
IDPLOLDV
  9pDVH OD FRQIHUHQFLDGHOPDJLVWUDGR+XPEHUWR6LHUUD3RUWRGLFWDGDHQ ODPHVD
VREUH,QWHUSUHWDFLyQ&RQVWLWXFLRQDOHQHOPDUFRGHOHYHQWR'LiORJRVFRQHOPXQGRUHDOL
]DGRHQ%RJRWiHQRFWXEUHGHEDMRODRUJDQL]DFLyQGHOD&RUWH&RQVWLWXFLRQDOHQOD
FHOHEUDFLyQGHORVDxRVGHOD&RQVWLWXFLyQHQcorteconstitucional.gov.co.
  ÈOYDUR8ULEHSURSXVRFRPRSROtWLFDGHVXJRELHUQRODSROtWLFDGHVHJXULGDGGHPR
FUiWLFD36'SDUDDOFDQ]DUODSD]PHGLDQWHODJXHUUDDODV)$5&/DVDFFLRQHVHVWUDWp
JLFDVGHHVWDSROtWLFDFRQVLVWLHURQHQIRUWDOHFHUODVIXHU]DVPLOLWDUHVLQFUHPHQWDQGRODV
SDUWLGDVSUHVXSXHVWDOHVSDUDVXPRGHUQL]DFLyQDGHPiVLQFOX\yXQDUHGGHLQIRUPDQWHV
\VROGDGRVFDPSHVLQRVLQYROXFUDQGRFLYLOHVHQHOFRQÀLFWR/RVUHFXUVRVSDUDHMHFXWDU
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/RDQWHULRUQRTXLHUHGHFLUTXHORVJRELHUQRVTXHDQWHFHGLHURQDOJRELHU
QRGHÈOYDUR8ULEHQRUHDOL]DURQSURFHVRVGHUHIRUPDFRQVWLWXFLRQDOVtODV
KLFLHURQSHURQRVHFRQFHQWUDURQFRPRHQHOFDVRGH8ULEHHQHQUDL]DUXQ
WLSRGHGHPRFUDFLDSOHELVFLWDULDDWUDYpVGHUHIRUPDVFRQVWLWXFLRQDOHVSDUD
KDFHUVHUHHOHJLUFRQHOREMHWLYRGHFRQWLQXDUFRQHOHMHUFLFLRGHVXSROtWLFD
JXHUUHUD36'TXHQRVyORQRDUURMyORVUHVXOWDGRVHVSHUDGRVVLQRTXHSRU
HOFRQWUDULRJHQHUyXQDFWRUPiVDODJXHUUDLUUHJXODUODVEDFULPEDQGDV
FULPLQDOHVRQHRSDUDPLOLWDUHVHQWHQGLHQGRSRUHOODVDORVJUXSRVGHSDUD
PLOLWDUHVGHVPRYLOL]DGRVHQHOPDUFRGHODFRQWURYHUWLGD/H\GH-XVWLFLD
7UDQVLFLRQDOTXHVHUHDUPDURQOXHJRGHOSURFHVRGHGHVPRYLOL]DFLyQ
,9CONTROL DE CONSTITUCIONALIDAD A REFORMAS  
CONSTITUCIONALES EN UN ESTADO EN GUERRA IRREGULAR
/DIDFXOWDGGHUHYLVLyQFRQVWLWXFLRQDOGHOD&RUWHGXUDQWHHOSHULRGRGH
HMHFXFLyQGHOD36'VXSHUyHOPHURFRQÀLFWRHQWUHODVUDPDV\VHFRQYLUWLy
OD36'SURYLQLHURQGH(VWDGRV8QLGRVPHGLDQWHHODFXHUGRGHQRPLQDGR3ODQ&RORPELD
TXHGLVHxyHOJRELHUQRLQPHGLDWDPHQWHDQWHULRUGHOSUHVLGHQWH$QGUpV3DVWUDQDGHVSXpV
FRQWLQXDURQFRQHO3ODQ3DWULRWDGHOTXH¿QDOPHQWHWRPyHOQRPEUHGH3ODQ&RQVR
OLGDFLyQ7DPELpQVHSXGRHMHFXWDUFRQORVUHFXUVRVGHULYDGRVGHXQDUHIRUPDWULEXWDULD
SUHVHQWDGDDO&RQJUHVREDMRODLQLFLDWLYDGHOJRELHUQRDWUDYpVGHODFXDOVHHVWDEOHFLy
LQLFLDOPHQWHXQLPSXHVWRDOSDWULPRQLRGHPDQHUDWUDQVLWRULD\SRUXQDVRODYH]PH
GLDQWHHO'HFUHWRGHDJRVWRGHDSOLFDGRDSDWULPRQLRVOtTXLGRVSRVHtGRVDO
GHDJRVWRGHOPLVPRDxR3RVWHULRUPHQWHVHIXHOHJLVODQGRVREUHHOPLVPRLPSXHVWR
GHIRUPDWDOTXHVHFREUyGXUDQWHWRGRVORVDxRVHLQFOXVRVHHVWDEOHFLyVXUHFDXGRKDVWD
HOGDQGROXJDUDTXHOD36'VHFRQYLUWLHUDHQSROtWLFDGH(VWDGR(VWRVHUHDOL]yD
WUDYpVGH/H\GHTXHJUDYyORVSDWULPRQLRVOtTXLGRVGHHQHURGH
GHOD/H\GHGLFLHPEUHGHTXHDIHFWyORVSDWULPRQLRVOtTXLGRVDHQHUR
GH\HVWDEOHFLyHOSDJRKDVWDHO\¿QDOPHQWHGHOD/H\GHOGH
GLFLHPEUHGHTXHHVWDEOHFLyHOSDJRGHOVREUHHOSDWULPRQLROtTXLGRGH
D
  (QMXQLRGH\OXHJRGHXQGLItFLOSURFHVRGHGLVFXVLyQDOLQWHULRUGHO&RQJUH
VREDMRODVDPHQD]DVDODVRFLHGDGGHORVMHIHVSDUDPLOLWDUHVGHVPRYLOL]DGRVHQHO
\UHWHQLGRVHQFHQWURVGHUHKDELOLWDFLyQVHH[SLGLyOD/H\TXHVHSHU¿OyFRPRXQD
OH\ GH -XVWLFLD7UDQVLFLRQDOPHGLDQWH OD FXDO VH GHVPRYLOL]DUtDQ ORVPLHPEURV GH ODV
HVWUXFWXUDVSDUDPLOLWDUHVREOLJiQGRVHpVWRVDUHQGLUYHUVLRQHVOLEUHVHQODVTXHFRQIHVD
UtDQVXVFUtPHQHVDFDPELRGHSDJDUXQPi[LPRGHRFKRDxRVGHSULYDFLyQGHOLEHUWDG
(VWH SURFHVR IXH DOWDPHQWH FULWLFDGR SRUTXH SODQWHy XQPDUFR GH MXVWLFLD WUDQVLFLRQDO
VLQWUDQVLFLyQ8SULPQ\5RGULJR-usticia transicional sin transición: verdad, justicia y 
reparación para Colombia%RJRWiÈQWURSRV
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HQXQFRQWUDSHVRDODFRQWLQXLGDGGHODVSROtWLFDVGHJXHUUDEDMRHOHQWHQ
GLGRGHTXHpVWDVYXOQHUDEDQHO(VWDGRFRQVWLWXFLRQDOFRORPELDQR
(OFRQWUDSHVRDOTXHDOXGLPRVVHH[SUHVyHQODVVHQWHQFLDVGHFRQVWLWX
FLRQDOLGDG&&\&HQWRGDVHOODVHQ
FRQWUDPRVFyPRGHVGHHOJDUDQWLVPRMXGLFLDOVHVDOYDJXDUGyODGHPRFUDFLD
FRQVWLWXFLRQDOGHVDUWLFXODQGRODGHPRFUDFLDSOHELVFLWDULDSUHJRQDGDGHVGHHO
JRELHUQRDSODXGLGDSRUHO/HJLVODWLYR\WDPELpQSRUODPD\RUtDGHOSXHEOR
/RVWUHVSURFHVRVGHUHIRUPDVHRULJLQDURQHQGRVUHIHUHQGRVORVSULPHURV
HQODKLVWRULDFRQVWLWXFLRQDOGHOSDtVHOSULPHURGHLQLFLDWLYDJXEHUQDWLYD\
  'HORV WUHVSURFHVRVVHHMHFXWy OD UHIRUPDSURSXHVWDYtD UHIHUHQGRGH LQLFLDWLYD
JXEHUQDWLYDHQHODSUREiQGRVHSRUSDUWHGHODSREODFLyQVRORXQDGHODVGLHFLVpLV
UHIRUPDVSURSXHVWDVVHUHDOL]yODUHIRUPDGHLQLFLDWLYDOHJLVODWLYDTXHSHUPLWLyODUHHOHF
FLyQSRUXQVHJXQGRSHULRGRSUHVLGHQFLDOGHIRUPDLQPHGLDWD\VHGHFODUyODLQFRQVWLWX
FLRQDOLGDGGHODOH\TXHFRQYRFDEDDUHIHUHQGRGHLQLFLDWLYDSRSXODUSURSXHVWDHQHO
  1RREVWDQWHQRKD\DQFXPSOLGRFRQORVUHTXLVLWRVFRPRWDOHVHQFLQFRPRPHQWRV
DQWHULRUHV HQ ODKLVWRULDGH&RORPELD VH UHJLVWUDQSURFHVRV UHIHUHQGDWDULRV(O SULPHU
PRPHQWRVHGLRHQFXDQGRODVFLXGDGHVGH1XHYD*UDQDGDDFXGLHURQDORVFDELOGRV
DELHUWRVSDUDSURFODPDUVXLQGHSHQGHQFLDQRPEUDQGRMXQWDVGHJRELHUQRVXVFULELHQGR
DFWDVGH LQGHSHQGHQFLD UHGDFWDQGR\H[SLGLHQGRVXV&RQVWLWXFLRQHV8QVHJXQGRPR
PHQWRRFXUUHHQFXDQGRORVKDELWDQWHVGHODVLVODVGH6DQ$QGUpV\3URYLGHQFLD
GHVSXpVGHYDULRVDxRVGHHVWDUEDMRHOGRPLQLRGH*XDWHPDODSRVWHULRUPHQWHGHOYL
UUHLQDWR GH1XHYD*UDQDGD \ HQ  GH ORV IUDQFHVHVPXHUWR HO OtGHU IUDQFpV/RXLV
$XU\TXLHQGRPLQDEDODVLVODVVXVKDELWDQWHVGHFLGLHURQSHUWHQHFHUDOD*UDQ&RORPELD
\DGKHULUVHD OD&RQVWLWXFLyQGH&~FXWDGH(O WHUFHUKHFKRKLVWyULFRTXHSRGUtD
HQWHQGHUVHFRPRODUHDOL]DFLyQGHXQUHIHUHQGRRFXUUHHQFXDQGRHOJRELHUQR\VXV
GHOHJDWDULRVSUHSDUDURQODQXHYDOH\IXQGDPHQWDOGHOD1DFLyQFRQRFLGDFRPR³$FXHUGR
VREUHUHIRUPDFRQVWLWXFLRQDO´HOFXDOGHEtDLQFOXLUVHHQOD&RQVWLWXFLyQ\HOSUHVLGHQWHGH
ODpSRFD5DIDHO1~xH]GLVSXVRTXHOD~QLFDPDQHUDGHTXHHVWHWXYLHUDIXHU]DREOLJDWRULD
VHUtDDWUDYpVGHODDSUREDFLyQGHOSXHEOR(OFXDUWRPRPHQWRRFXUUHFRQHOSOHELVFLWRGH
FRQYRFDGRSRUOD-XQWD0LOLWDUGH*RELHUQRDTXLHQHOH[GLFWDGRU*XVWDYR5RMDV
3LQLOODFHGLyHOSRGHUPHGLDQWHHO'HFUHWRGHOPLVPRDxRSDUDTXHORVPD\RUHVGH
 DxRV H[SUHVDUDQPHGLDQWH VXIUDJLR VX DSUREDFLyQRQRGHO XQ WH[WRTXHSURSRQtD
UHVWDEOHFHUHOLPSHULRGHOD&RQVWLWXFLyQHLQWURGXFLUOHDOJXQDVUHIRUPDV\HOFXDOIXHLQ
FRUSRUDGRDOWH[WRFRQVWLWXFLRQDOGHDGHPiVPHGLDQWHHOPLVPRSURFHVRVHLQVWDOy
HOSHULRGRGHDOWHUQDQFLDSROtWLFDFRQRFLGRFRPR)UHQWH1DFLRQDO)LQDOPHQWHHOTXLQWR
PRPHQWRVHSUHVHQWDHQ\IXHFRQRFLGRFRPR³/D6pSWLPD3DSHOHWD´6HUHDOL]yD
SDUWLUGHODFRQYRFDWRULDUHDOL]DGDSRUHO3UHVLGHQWH9LUJLOLR%DUFRDO³5HIHUHQGRH[WUDRU
GLQDULRSRUODSD]\ODGHPRFUDFLD´H[LJLGDSRUHVWXGLDQWHVGHYDULDVXQLYHUVLGDGHVGHO
SDtVTXLHQHVLPSXOVDURQODLQFOXVLyQGHXQDVpSWLPDSDSHOHWDHQHOSURFHVRGHHOHFFLRQHV
ORFDOHVSDUDDSR\DUODFRQYRFDWRULDDXQDDVDPEOHDFRQVWLWX\HQWHSDUDTXHUHIRUPDUDOD
&RQVWLWXFLyQ(VWDSURSXHVWDIXHDSUREDGDHOGHPD\RGH\VHFRQYLUWLyHQHO
SULQFLSDODQWHFHGHQWHGHODQXHYD&RQVWLWXFLyQ3ROtWLFDGH&RORPELDGH/DUHVHxD
GHORVSURFHVRVVLPLODUHVDUHIHUHQGRV9pDVH5HJLVWUDGXUtD1DFLRQDOGHO(VWDGR&LYLO
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HOVHJXQGRGHLQLFLDWLYDSRSXODUXQWHUFHUSUR\HFWRGHUHIRUPDIXHLQLFLDWLYD
GHODEDQFDGDGHFRQJUHVLVWDVGHOSDUWLGRGHOJRELHUQRGHÈOYDUR8ULEH/RV
GRV~OWLPRVWHQtDQHOREMHWLYRGHUHHOHJLUD8ULEH\VX36'
(OSURFHVRGHFRQWUROJHQHUyXQDHQRUPHH[SHFWDWLYDGHELGRDTXHVH
HVSHFXODEDVREUHHODOFDQFHGHODVUHYLVLRQHVGHFRQVWLWXFLRQDOLGDGHQUD]yQ
DTXHVLELHQODJXDUGDGHODLQWHJULGDGGHOD&RQVWLWXFLyQOHFRUUHVSRQGH
SRUUHJODFRQVWLWXFLRQDODOD&RUWH&RQVWLWXFLRQDOpVWDWLHQHHOOtPLWHGH
HMHFXWDUVXVIXQFLRQHVHQORVHVWULFWRV\SUHFLVRVWpUPLQRVGHODUWtFXOR
FRQVWLWXFLRQDOTXHGLVSRQHTXHHOFRQWUROVREUHORVDFWRVOHJLVODWLYRVUHIRU
PDWRULRVGHOD&RQVWLWXFLyQUHDOL]DGRVSRUHO&RQJUHVRVRORSXHGHUHDOL]DUVH
SRUYtDGHDFFLyQHVGHFLUOD&RUWHQRFRQRFHGHHOORVGHPDQHUDSUHYLD
QLDXWRPiWLFDVLQRFXDQGRVRQGHPDQGDGRVHQVXFRQVWLWXFLRQDOLGDG\VH
SURQXQFLDH[FOXVLYDPHQWHVREUHYLFLRVHQHOSURFHVRGHVXH[SHGLFLyQ\QR
VREUHVXFRQWHQLGRPDWHULDO0LHQWUDVWDQWRHOFRQWUROVREUHODVOH\HVTXH
FRQYRFDQDUHIHUHQGRVVtVHHMHUFHGHPDQHUDDXWRPiWLFDHQUD]yQDTXH
OD&RQVWLWXFLyQHVWDEOHFHTXHDQWHVGHTXHODSREODFLyQYDOLGH\DSUXHEH 
HQODVXUQDVODFRQYRFDWRULDDUHIHUHQGR\ORVFDPELRVDODFDUWDOD&RUWH
GHEHUHYLVDUODFRQVWLWXFLRQDOLGDGGHODOH\TXHFRQYRFDHOPHFDQLVPRGH
SDUWLFLSDFLyQ\SURQXQFLDUVHH[FOXVLYDPHQWHVREUHORVYLFLRVHQVXSURFHVR
GHH[SHGLFLyQ
%DMRHVWRVOtPLWHVOD&RUWHUHYLVyFDGDXQRGHORVWUHVSUR\HFWRVGHUH
IRUPDDOD&RQVWLWXFLyQ\SHVHDQRFRQWHQHUOD&RQVWLWXFLyQFRORPELDQD
FOiXVXODVSpWUHDVVHFRQFUHWDURQSRUYtDMXULVSUXGHQFLDOOtPLWHVDOSRGHU
GHO&RQJUHVRGHUHIRUPDUOD$VtFRQXQDPD\RUUHOHYDQFLDHQHOFDPSR
SROtWLFR\MXUtGLFRVHHYLWyODFRQWLQXLGDGHQHOSRGHUGHXQ3UHVLGHQWHTXH
DFWXDQGREDMRXQDGHPRFUDFLDSOHELVFLWDULDSUHWHQGLyGHVFRQRFHUORVOtPLWHV
WHPSRUDOHV\VXVWDQFLDOHVGHOHMHUFLFLRGHVXIXQFLyQJXEHUQDWLYDDFXGLHQGR
DXQOHJLVODGRUFRUUXSWR\DXQDVPDVDVTXHSUHWHQGtDQODLPSRVLFLyQGHVX
YROXQWDGHQFRQVLGHUDFLyQGHUHSUHVHQWDUDODVPD\RUtDV
Referendos&RQVXOWDGRDEULOGHHQhttp://www.registraduria.gov.co/Informacion/
ref_intro.htm.
  (Q&RORPELDOD&RQVWLWXFLyQHVWDEOHFHHQVXDUWtFXORTXHXQDYH]H[SHGLGDOD
/H\GHFRQYRFDWRULDD5HIHUHQGRXQFXDUWRGHOFHQVRHOHFWRUDOGHEHYDOLGDUODFRQYR
FDWRULD\ODPLWDGPiVXQRGHHVHFXDUWRGHFHQVRHOHFWRUDOGHEHDSUREDUODVUHIRUPDV
SURSXHVWDV
  6REUHODGHPRFUDFLDSOHELVFLWDULDFDUDFWHUtVWLFDGHO*RELHUQRGHÈOYDUR8ULEHSXH
GHFLWDUVHHODUJXPHQWRHVJULPLGRSRUVX0LQLVWURGHO,QWHULRU\-XVWLFLD)DELR9DOHQFLD
&RVVLRTXLHQD¿UPyTXHVLVHDSUREDEDHOUHIHUHQGRUHHOHFFLRQLVWD³QRLPSRUWDUtDQORV
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Control de constitucionalidad a la iniciativa gubernativa:  
referendo 2003
(VWDSULPHUDFRQYRFDWRULDDUHIHUHQGRHQODKLVWRULDFRQVWLWXFLRQDOGH
&RORPELDSURYLQRGHXQDLQLFLDWLYDGHO(MHFXWLYRUDGLFDGDHQHO&RQJUHVR
\DFRJLGDPHGLDQWHOD/H\6XREMHWLYRIXHD¿DQ]DUHOSURJUDPD
GHJRELHUQRSUHVHQWDGRGXUDQWHODFDPSDxDGHOUHFLpQHOHJLGRSUHVLGHQWH
ÈOYDUR8ULEH
(QHOFDPSRDFDGpPLFRODFRQYRFDWRULDJHQHUyVLPSDWL]DQWHV\GHWUDFWR
UHV/RVVLPSDWL]DQWHVDOHJDEDQTXHHVWDLQLFLDWLYDPDWHULDOL]DEDXQDGHODV
SURPHVDVGHOD&RQVWLWXFLyQGHTXHGDEDFXHQWDGHXQDGHPRFUDFLD
SDUWLFLSDWLYDORVFUtWLFRVD¿UPDEDQTXHDTXHOODJHQHUDUtDXQPDOLQLFLR
GHODDPSOLDFLyQGHODGHPRFUDFLDGHELGRDTXHHOSURFHVRVHRULHQWDEDD
PDQLSXODUDODSREODFLyQDSUHWH[WRGHPD\RUSDUWLFLSDFLyQVLHPSUHEDMR
WLHPSRVHVWDEOHFLGRVSRUOD/H\QLHOFXPSOLPLHQWRGHOD/H\GH*DUDQWtDVSDUDTXH8ULEH
SXGLHUDSUHVHQWDUVHFRPRFDQGLGDWR´9pDVH9DOHQFLD&RVVtRGLFHTXH5HIHUHQGRVHUi
QRUPDVXSHULRURFWXEUHGHhttp://www.semana.com/noticias-revista-de-radio/
valencia-cossio-dice-referendo-sera-norma-superior/130537.aspx.
  (OSURIHVRU$OHNVH\+HUUHUDD¿UPDEDHQWRQFHVTXH³(O5HIHUHQGRQRFRQVWLWX\H
HQ IRUPDDOJXQD OD VROXFLyQ D ORVJUDYHVSUREOHPDVGHOSDtV SHUR FRQWULEX\H DGDUOH
JREHUQDELOLGDGDODGHPRFUDFLDDPHMRUDUDOJXQRVFRQÀLFWRVFR\XQWXUDOHV\DSURPRYHU
ODFRQVWUXFFLyQGHXQpWLFDS~EOLFD(QORTXHVHUH¿HUHDOSULPHUDVSHFWRVHSXHGHGHFLU
TXHHOFRQÀLFWRHQWUHXQDVRFLHGDGFLYLOFDGDYH]PiVH[LJHQWHHQPDWHULDGHOLEHUWDGHV
\EHQH¿FLRVVRFLDOHVHQHOPDUFRGHO(VWDGRVRFLDOGHGHUHFKRFRQWUDVWDFRQODH[LVWHQFLD
GHXQ(VWDGRSDTXLGpUPLFRHLQFDSD]GHRIUHFHUVROXFLRQHVHIHFWLYDVDODVQHFHVLGDGHV
FROHFWLYDVSRUHOORODSDUWLFLSDFLyQGLUHFWDGHOSXHEORDWUDYpVGHO5HIHUHQGRSHUPLWLUi
HOLPLQDUODLQWHUPHGLDFLyQGHODSDUDWREXURFUiWLFRGHO(VWDGR\JDUDQWL]DUTXHODGHFLVLyQ
SRSXODUVHLPSRQJDHQHORUGHQDPLHQWRFRQHOHIHFWRMXUtGLFRTXHWLHQHHOFDUiFWHUIXQGD
PHQWDOGHODQRUPDFRQVWLWXFLRQDO´+HUUHUD$OHNVH\³/RVSUR\ORVFRQWUDGHOUHIHUHQGR
XQDYLVLyQSRVLWLYD´Informativo Unnorte,DxRQ~PS
  ³$XQTXHHQODH[SRVLFLyQGHPRWLYRVGHO5HIHUHQGRVHSUHVHQWDQHOIRUWDOHFLPLHQWR
GHORVSDUWLGRVSROtWLFRVODOXFKDFRQWUDODFRUUXSFLyQSROtWLFD\ODUHIRUPDGHO&RQJUHVR
DFRQVLGHUDFLyQGHORVHOHFWRUHVVHSURSRQHQHQWUHRWUDVODVVLJXLHQWHVQRUPDVOLPLWDFLyQ
GHSHQVLRQHV\VDODULRVGHORVVHUYLGRUHVS~EOLFRVDUWtFXORIDFXOWDGHVGHODVFRUSR
UDFLRQHVS~EOLFDVGHHOHFFLyQSRSXODUHQ ODGLUHFFLyQ\FRQWUROGH ODKDFLHQGDS~EOLFD
DUWtFXORQXHYRVUHFXUVRVSDUDHGXFDFLyQ\VDQHDPLHQWREiVLFRDUWtFXORV\
(VWRHYLGHQFLDTXHGHQWURGHODUWLFXODGRVHLQFOX\HQGLVSRVLFLRQHVTXHGLVWDQPXFKRGH
ORVPRWLYRVSUHVHQWDGRVHQODFRQYRFDWRULDFRQHVWRVHGHVFRQRFHODREOLJDFLyQGHSUH
VHQWDUGHIRUPDFODUD\FRQFLVDXQSUR\HFWRGH5HIHUHQGRTXHYHUVHVREUHODPDWHULDSUH
VHQWDGDHQODH[SRVLFLyQGHPRWLYRV\SRUORWDQWRVHGHVFRQRFHHOGHUHFKRGHOHOHFWRU
DHVWDUGHELGDPHQWHLQIRUPDGRVREUHHODVXQWRVRPHWLGRDVXFRQVLGHUDFLyQ´0ROLQDUHV
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XQD GHPRFUDFLD SOHELVFLWDULD SXHV QLQJ~Q RWUR SRGHU GHO (VWDGR SRGtD
HMHUFHUFRQWUROVREUHXQSUHVLGHQWHFRQWDQDOWDSRSXODULGDG
/DOOHJDGDGHOQXHYRJRELHUQRTXHGHVSOHJDEDVXVEDQGHUDVGHJXHUUD
HUDORTXHHVSHUDED\DQKHODEDODSREODFLyQFRORPELDQDOXHJRGHOIUDFDVR
GHVXDQWHFHVRUHQODE~VTXHGDGHODSD]FRQODV)$5&DWUDYpVGHQHJR
FLDFLRQHV3RUFRQVLJXLHQWHODSURSXHVWDEHOLFLVWDGH8ULEHFRQWDEDQRVyOR
FRQXQDOWRJUDGRGHDFHSWDFLyQVLQRFRQXQDPD\RUtDDOLQWHULRUGHO&RQ
JUHVRGLVSXHVWDDDYDODUVXVLQLFLDWLYDVGHUHIRUPDWDO\FRPRVHHYLGHQFLy
GXUDQWHORVRFKRDxRVGHVXJRELHUQR
$VtSURPRYHUXQUHIHUHQGRUHVXOWDEDPiVXQSOHELVFLWRLQQHFHVDULRVLQ
HPEDUJRODOH\TXHORFRQYRFyIXHUHYLVDGDHQVXFRQVWLWXFLRQDOLGDGOD
&RUWHGHFODUyFRQVWLWXFLRQDOODPD\RUtDGHORVDVSHFWRVHLQFRQVWLWXFLRQDOHV
RWURVWDQWRV
1RVFHQWUDUHPRVDTXtHQHODQiOLVLVGHORVDVSHFWRVGHFODUDGRVLQFRQVWL
WXFLRQDOHVSDUDSRQHUHQHYLGHQFLDTXHODIDFXOWDGGHOD&RUWHVHSUR\HFWy
KDFLDODVDOYDJXDUGDGHO(VWDGRFRQVWLWXFLRQDOHQXQDJXHUUDLUUHJXODUQR
GHFODUDGDSRUSDUWHGHOJRELHUQRSHURHQIUHQWDGDGHVGHVXSROtWLFDGHVH
JXULGDGGHPRFUiWLFD
5HVXOWDLQGLVSHQVDEOHDQRWDUTXHLQGHSHQGLHQWHPHQWHGHODUHYLVLyQGH
FRQVWLWXFLRQDOLGDGODFRQYRFDWRULDDUHIHUHQGRIUDFDVySRUTXHGHORV
DUWtFXORVVRPHWLGRVDDSUREDFLyQSRUSDUWHGHOSXHEORVyORIXHDSUREDGR
9LULGLDQD³/RVSUR\ORVFRQWUDGHOUHIHUHQGRXQDPLUDGDFUtWLFD´Informativo Unnorte
DxRQ~PS
  /DVUHIRUPDVSURSXHVWDVHQHO UHIHUHQGRIXHURQPXHUWHSROtWLFDD ORVFRUUXSWRV
YRWRQRPLQDO\S~EOLFRGHFRQJUHVLVWDVGLSXWDGRVFRQFHMDOHV\HGLOHVHOLPLQDFLyQGH
VXSOHQFLDVDORVFDUJRVGHFRQFHMDOHVGLSXWDGRVHGLOHVFRQFHMDOHVFRQFHUWDFLyQGHOSUH
VXSXHVWRS~EOLFRHQWUHJREHUQDQWHV\SREODFLyQDWUDYpVGHDXGLHQFLDVS~EOLFDVPDQHMR
LQGHSHQGLHQWHGH ORVVHUYLFLRVDGPLQLVWUDWLYRVGHO&RQJUHVR UHGXFFLyQGHOQ~PHURGH
LQWHJUDQWHV GHO&RQJUHVR SpUGLGD GH LQYHVWLGXUD GH ORV FRQJUHVLVWDV GLSXWDGRV \ HGL
OHV OLPLWDFLyQVDODULDODHPSOHDGRVS~EOLFRVVXSUHVLyQGHFRQWUDORUtDVSURKLELFLyQGH
DX[LOLRV FRQGLQHURS~EOLFRQXHYRV UHFXUVRVSDUD OD HGXFDFLyQ\ VDQHDPLHQWREiVLFR
VDQHDPLHQWR GH ¿QDQ]DV S~EOLFDV IRUWDOHFLPLHQWR GH SDUWLGRV SROtWLFRV /DV UHIRUPDV
SURSXHVWDVGHFODUDGDVLQFRQVWLWXFLRQDOHVIXHURQYRWDFLyQHQEORTXHGHOUHIUHQGRDVSHF
WRV UHODFLRQDGRV FRQ VXSUHVLyQ GH SHUVRQHUtDV SHQDOL]DFLyQ GH VLHPEUD GLVWULEXFLyQ
FRQVXPRGHVXVWDQFLDVDOXFLQyJHQDVSHULRGRGHODVDXWRULGDGHVWHUULWRULDOHV
  &RQYLHQHDQRWDUTXHDO¿QDOL]DUHOJRELHUQRGHÈOYDUR8ULEH-XDQ0DQXHO6DQWRV
VXH[PLQLVWURGH-XVWLFLD\QXHYRSUHVLGHQWHGHFODUyODH[LVWHQFLDGHXQFRQÀLFWRDUPDGR
LQWHUQRHQ&RORPELD\EDMRHVWDGHFODUDWRULDVHH[SLGLyDLQLFLDWLYDGHOJRELHUQROD/H\
GHPHGLDQWHODFXDOVHGLFWDURQPHGLGDVGHDWHQFLyQDVLVWHQFLD\UHSDUDFLyQ
LQWHJUDODODVYtFWLPDVGHHVWHFRQÀLFWR
www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM
http://biblio.juridicas.unam.mx
GUERRA IRREGULAR Y CONSTITUCIÓN 
HOSULPHURODPXHUWHSROtWLFDDVHUYLGRUHVS~EOLFRVTXHKXELHVHQVLGRFRQ
GHQDGRVSRUGHOLWRVHQFRQWUDGHOSDWULPRQLRGHO(VWDGR
(QOD6&FRQSRQHQFLDGHOPDJLVWUDGR(GXDUGR0RQWHDOH
JUH/\QHWWVHUHVDOWDHOJDUDQWLVPR\DFWLYLVPRMXGLFLDOGHOD&&TXHGLR
YLDELOLGDGDODFRQYRFDWRULDFRQUHVWULFFLRQHVODLPSRVLELOLGDGGHYRWDUHQ
EORTXHXQUHIHUHQGRPXOWLWpPDWLFRGHRULJHQJXEHUQDWLYRSDUDQRFRUUHU
HOULHVJRGHTXHVHFRQYLUWLHUDHQXQSOHELVFLWRODLQFRQVWLWXFLRQDOLGDGGH
LQWURGXFLUQRWDV LQWURGXFWRULDVDQWHVGH ODVSUHJXQWDVTXHRULHQWDEDQ OD
YRWDFLyQGHOHOHFWRU\ODGHWHUPLQDFLyQGHODOFDQFHGHOSRGHUGHUHYLVLyQ
GHOD&&HQHOSURFHVRGHFRQYRFDWRULDDUHIHUHQGR
$Alcance del poder de revisión de la Corte en el proceso  
de convocatoria a referendo
(QFDOLGDGGHSULPHUDFRQYRFDWRULDDUHIHUHQGRHQWRGDODKLVWRULDFRQV
WLWXFLRQDOFRORPELDQDOD&RUWHGHWHUPLQyHODOFDQFHGHVXFRPSHWHQFLD
ODQDWXUDOH]DGHODOH\GHFRQYRFDWRULDDOUHIHUHQGR\ORVSDUiPHWURVGH
FRQWUROVREUHHOSURFHVR
6REUHHOUHIHUHQGRFRQFHSWXyTXHHVXQPHFDQLVPRTXHSHUPLWHFULVWD
OL]DUHOGHUHFKRDODSDUWLFLSDFLyQHQODFRQIRUPDFLyQ\HMHUFLFLRGHOSRGHU
SROtWLFRVREUHHOSURFHVRHVWDEOHFLyTXHHOUHIHUHQGRVHKDFHHQFRODERUDFLyQ
DUPyQLFD\VHSDUDGDGHORVSRGHUHVS~EOLFRV'HHVWHPRGRHOUHIHUHQGRQR
VHDJRWDFRQODREVHUYDQFLDGHUHTXLVLWRVGHIRUPDVLQRTXHGHEHFRQWULEXLU
DODUHDOL]DFLyQGHORV¿QHVGHO(VWDGRSDUDHYLWDUTXHVHDXQLQVWUXPHQWRGH
PDQLSXODFLyQGHORVJREHUQDQWHV6REUHODLQWHJULGDGGHOVLVWHPDQRUPDWLYR
OD&RUWHH[SUHVyTXHODDGRSFLyQGHQRUPDVFRQVWLWXFLRQDOHVFRQWUDULDVD
ODVQRUPDV LPSHUDWLYDVGHOGHUHFKRLQWHUQDFLRQDOURPSHUtD OD LQWHJULGDG
GHOD&RQVWLWXFLyQ
  (VWD6&IXHDQDOL]DGDSRU+HUQiQ$OHMDQGUR2ODQR*DUFtD\'DQLHO)HUQDQGR(VSL
QRVD6LOYD\FRQUHODFLyQDORVP~OWLSOHVDVSHFWRVTXHLQWHQWyFRELMDUHOUHIHUHQGRVHxDOD
URQ³HQFXDQWRDODXQLGDGGHPDWHULDOD&RUWHDGYLUWLyTXHXQUHIHUHQGRSXHGHHQHIHFWR
DEDUFDUYDULRVWHPDV\FRQYHUWLUVHHQXQDFRQVXOWDPXOWLWHPiWLFDSHURODYLRODFLyQGH
XQLGDGGHPDWHULDVHSURGXFHDOUHGDFWDUXQ~QLFRWH[WRGRQGHHVWpQPH]FODGDVQRUPDV
TXHSUHWHQGHQUHIRUPDUODFRQVWLWXFLyQFRQRWUDVTXHLPSOLTXHQHQVHQWLGRHVWULFWRFDP
ELRV GH WLSR OHJDO´9pDVH2ODQR*DUFtD+HUQiQ$OHMDQGUR \(VSLQRVD 6LOYD'DQLHO
)HUQDQGR³$QiOLVLVGHODVHQWHQFLD&GHGHOD&RUWH&RQVWLWXFLRQDOTXHOLPLWy
ORVSRGHUHVGHUHIRUPDGHOD&DUWD3ROtWLFD´Revista DikaionDxRQ~P
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6HxDOyGHPDQHUDFRQFUHWDHOFDUiFWHUHVWDWXWDULRGHODOH\GHFRQYRFD
WRULDDUHIHUHQGR\FRQVLGHUyTXHVXFRPSHWHQFLDHVWDEDOLPLWDGDDUHYLVDU
DVXQWRVGHSURFHGLPLHQWRDIDYRUGHOSULQFLSLRGHPRFUiWLFRTXHHVWDEOHFH
ODOLEUHDXWRGHWHUPLQDFLyQGHOSXHEORFRPRFRQVWLWX\HQWHRULJLQDULRVREUH
pVWH~OWLPRDVSHFWROD&RUWHDFODUy
(VUD]RQDEOHFRQFOXLUTXHHOPDQGDWRGHODUWtFXORSUHWHQGHUHVWULQJLUOD
SRVLELOLGDGGHODGHFODUDWRULDGHLQH[HTXLELOLGDGGHXQDFWRUHIRUPDWRULRGHOD
&RQVWLWXFLyQ~QLFDPHQWHDDTXHOODVLUUHJXODULGDGHVTXHVHDQGHXQDHQWLGDG
VX¿FLHQWHFRPRSDUDFRQVWLWXLUXQYLFLRGHSURFHGLPLHQWRHQVXIRUPDFLyQ
HQWHQGLHQGRSRUpVWHODYLRODFLyQGHORVUHTXLVLWRVHVWDEOHFLGRVSRUODSURSLD
&DUWDSDUDODDSUREDFLyQGHGLFKDVUHIRUPDV´6HQWHQFLD&03
(GXDUGR0RQWHDOHJUH/\QHW
(VWDGHFODUDWRULDSXHGHVXSRQHUHQVtPLVPDXQVLVWHPDGHFKRTXHVHQWUH
UDPDVHQFXDOTXLHURWUR(VWDGRFRQVWLWXFLRQDOVLQHPEDUJRQRHVDVtHQHO
(VWDGRFRORPELDQRSXHVWRTXHODUHIRUPDVHRULHQWDEDHVSHFt¿FDPHQWHQR
VyORDPDWHULDOL]DUHOSURJUDPDGHJRELHUQRGHO(MHFXWLYRVLQRDHQUDL]DUXQD
GHPRFUDFLDSOHELVFLWDULDEDMRODGHFODUDWRULDGHJXHUUD(QHVWHHVFHQDULR
ORVLQGLYLGXRVGHMDQGHSHUFLELUVHFRPRSHUVRQDVGLJQDVHQVtPLVPDV\
FRPR¿QGHODVDFWXDFLRQHVGHO(VWDGR\VHFRQYLHUWHQHQPHGLRVSDUDOD
REWHQFLyQGHORV¿QHVGHO(VWDGR
B. Referendo multitématico y notas introductorias
(QDWHQFLyQDODPXOWLSOLFLGDG\YDULHGDGGHORVWHPDVVRPHWLGRVDUH
IHUHQGROD&&DGYLUWLyODSHOLJURVLGDGGHXQUHIHUHQGRPXOWLWHPiWLFRGH
LQLFLDWLYD JXEHUQDPHQWDO VDOYDJXDUGDQGR OD GHPRFUDFLD FRQVWLWXFLRQDO
FRQVLGHUyTXHGHEtDUHVSHWDUVHHODUWtFXORGHOD&3\GHWXYRODSURSXHV
WDGHOJRELHUQRGHYRWDUHQEORTXHWRGDVODVUHIRUPDVSUHVHQWDGDVEDMROD
FRQVLGHUDFLyQGHTXHSRGUtDLQVWUXPHQWDOL]DUVHPiVFRPRXQPHFDQLVPR
SOHELVFLWDULRTXHUHIHUHQGDWDULR
  (Q&RORPELD ORV WLSRV GH OH\HV FRQVDJUDGRV HQ OD &RQVWLWXFLyQ VRQ RUJiQLFDV
HVWDWXWDULDV\RUGLQDULDV/RVWUHVWLSRVVHFDUDFWHUL]DQSRUFRELMDUPDWHULDVGLIHUHQWHV\
SURFHVRVVLQJXODUHVSDUDVXDSUREDFLyQVLHQGRODVOH\HVHVWDWXWDULDVDTXHOODVVRPHWLGDVD
FRQWUROSUHYLRGHFRQVWLWXFLRQDOLGDGSRUSDUWHGHOD&RUWHSRUUHFDHUVREUHDVSHFWRVHVHQ
FLDOHV GH OD&RQVWLWXFLyQ FRPRGHUHFKRV IXQGDPHQWDOHVPHFDQLVPRV GH SDUWLFLSDFLyQ
GHPRFUiWLFDHVWDGRVGHH[FHSFLyQSDUWLGRVSROtWLFRV\HVWDWXWRGHRSRVLFLyQ
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(QHOSURFHVRGHUHYLVLyQOD&&FRQVLGHUyTXHHOH[DPHQFRQVWLWXFLRQDO
GHXQDOH\GHUHIHUHQGRGHEtDHVWDURULHQWDGRDSURWHJHUODVXSUHPDFtDGH
OD&3\ODOLEHUWDGGHOHOHFWRUSHURLJXDOPHQWHDIDYRUHFHU\SRWHQFLDUHO
SULQFLSLRGHPRFUiWLFR\ODVREHUDQtDSRSXODUTXHVHH[SUHVDQSRUHVWHPH
FDQLVPRGHGHPRFUDFLDVHPLGLUHFWD(VWDEOHFLyTXHQRSRGtDSHUPLWLUTXH
ODOH\GHUHIHUHQGRIXHUDLUUHJXODUPHQWHDSUREDGDRSUHVHQWDUDSUHJXQWDV
HQIRUPDWDOTXHQRJDUDQWL]DUDODOLEHUWDGGHOHOHFWRU
'LFKDOLEHUWDGIXHSURWHJLGDFRQODGHFODUDWRULDGHLQFRQVWLWXFLRQDOLGDG
GHODSURSXHVWDGHO*RELHUQRTXHFRQVLVWtDHQYRWDUHQEORTXHDSUREDQGR
RLPSUREDQGRWRGDVODVUHIRUPDVPXOWLWHPiWLFDVSURSXHVWDVDVSHFWRTXHOD
&3\DKDEtDHVWDEOHFLGRHQVXDUWtFXOR\TXHHO(MHFXWLYR\HO&RQJUHVR
GHVFRQRFLHURQHQHOWUiPLWHGHODFRQYRFDWRULD
2WURDVSHFWRTXHGDFXHQWDGHOJDUDQWLVPRMXGLFLDOIXHODGHFODUDWRULD
GHLQFRQVWLWXFLRQDOLGDGGHODVQRWDVLQWURGXFWRULDVTXHHOJRELHUQRKDEtD
SURSXHVWRDFDGDXQDGHODVSUHJXQWDVVRPHWLGDVDUHIHUHQGR\HO&RQJUH
VRKDEtDDSUREDGRHQWUHODVTXHVHHQFRQWUDEDQ³1RWDLQWURGXFWRULDSDUD
SURWHJHUODVRFLHGDGFRORPELDQDSDUWLFXODUPHQWHVXLQIDQFLD\VXMXYHQWXG
FRQWUDHOXVRGHFRFDtQDKHURtQDPDULKXDQDED]XFRp[WDVLV\FXDOTXLHU
RWURDOXFLQyJHQR¢DSUXHEDXVWHGHOVLJXLHQWHDUWtFXOR"´
/D&RUWHFRQVLGHUyTXHHVWDVQRWDVRULHQWDEDQODUHVSXHVWDGHOYRWDQWH\
REOLJyDVXSULPLUODVREVpUYHVHTXHQRVHWUDWDDTXtGHXQDPHUDUHYLVLyQ
IRUPDOQLGHXQVLVWHPDGHFRQWURODOHMHFXWLYRVLQRGHXQSURFHVRRULHQWDGR
DJDUDQWL]DUORVSUHVXSXHVWRVGHODGHPRFUDFLDFRQVWLWXFLRQDOFRPRTXLHUD
TXHGHVFDOL¿FDHOFRQVHQVRHQWUHHOOHJLVODWLYR\HOHMHFXWLYRHQWRUQRDOFRQ
GXFWLVPRHQODVUHVSXHVWDVDOTXHVHHVWDEDVRPHWLHQGRDOFXHUSRHOHFWRUDO
(QVXLQWHUSUHWDFLyQOD&&H[SOLFyTXHODVQRWDVLQWURGXFWRULDVGLVPL
QXtDQGHPDQHUDVLJQL¿FDWLYDODVFRQGLFLRQHVGHOLEHUWDGGHOVXIUDJDQWH\
ODH[LJHQFLDGHOHDOWDGHQHOSURFHVR
(VSHFt¿FDPHQWHGHMyVHQWDGRHQVXVHQWHQFLDTXH
>«@(O UHFXUVR D H[SUHVLRQHV FRPR ³UDFLRQDOL]DFLyQ´ ³KDFHU HIHFWLYD OD
SDUWLFLSDFLyQ´³SURWHJHUDODMXYHQWXG´³UHGXFLUODVGHVLJXDOGDGHVVRFLDOHV´
HWFDODVRFLDUXQDVLWXDFLyQVRFLDOPHQWHGHVHDEOHHLQFOXVRXUJLGDFRQOD
RSFLyQSROtWLFDGHDFHSWDUODDSUREDFLyQGHOFRQWHQLGRQRUPDWLYRGHODUWtFXOR
LPSOLFDHQWRQFHVXQDLQGXFFLyQDOHOHFWRU(QHVWHVHQWLGRHOUHFXUVRDODFDUJD
YDORUDWLYDGHFLHUWDVH[SUHVLRQHVODFXDOKDVLGRGHWHUPLQDGDSUHYLDPHQWHSRU
FRQVHQVRVFRPXQHVHVSRQWiQHRVWLHQHFRPRHIHFWRVHOGHSHUVXDGLUDOHOHFWRU
PHGLDQWHVXIXHU]DUHWyULFD\HOGHLQGXFLUORSRUODRSFLyQSROtWLFDGHDFHSWDU
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ODDSUREDFLyQGHOFRQWHQLGRGHODUWtFXORORTXHDWRGDVOXFHVFRPSURPHWHODV
FRQGLFLRQHVGHOLEHUWDGTXHGHEHQH[LVWLUHQHOSURFHVRGHPDQLIHVWDFLyQGH
ODYROXQWDGSROtWLFDGHORVVXIUDJDQWHV6HQWHQFLD&03(GXDUGR
0RQWHDOHJUH/\QHWFXUVLYDVQXHVWUDV
$QDOL]DQGRGHPDQHUDHVSHFt¿FDXQDGHODVQRWDVSURSXHVWDVOD&RUWH
FRQVLGHUyTXHFRQWHQtDQXQDIXHUWHFDUJDHPRWLYD\YDORUDWLYD³1RWDLQWUR
GXFWRULDFRPRPHGLGDSDUDUHGXFLUODVGHVLJXDOGDGHVVRFLDOHV\FRQWURODU
HOJDVWRS~EOLFR¢DSUXHEDXVWHGHOVLJXLHQWHDUWtFXOR"´
6REUHHVWDQRWDHVSHFt¿FDOD&RUWHH[SXVR
$VRFLDXQDFLUFXQVWDQFLD VRFLDOPHQWHGHVHDEOH\ DQKHODGD FXDOHV OD UH
GXFFLyQGHODVGHVLJXDOGDGHVVRFLDOHVDODHYHQWXDODSUREDFLyQGHXQWH[WR
QRUPDWLYR$KRUDHVFODURTXHDODVRFLDUDODLGHDGHODUHGXFFLyQGHODV
GHVLJXDOGDGHVVRFLDOHVODDSUREDFLyQGHOWH[WRQRUPDWLYRODQRWDLQWURGXF
WRULDHVWiDFWXDQGRFRPRIDFWRULQGXFWLYRGHOHOHFWRU(VGHWDOPDJQLWXGOD
PDQLSXODFLyQ\HOHIHFWRSVLFROyJLFRGHODH[SUHVLyQHPSOHDGDTXHLQFOXVR
ODUHVSXHVWDQHJDWLYDDGLFKDSUHJXQWDRORTXHHVLJXDOODLPSUREDFLyQGHO
WH[WRQRUPDWLYRVLJQL¿FDUtDSDUDHOHOHFWRUWDQWRFRPRQRHVWDUGHDFXHUGR
FRQTXHODVGHVLJXDOGDGHVVRFLDOHVVHUHGX]FDQRPiVWHUULEOHHVWDUGHDFXHUGR
FRQODLQMXVWLFLDVRFLDO6HQWHQFLD&03(GXDUGR0RQWHDOHJUH
/\QHWFXUVLYDVQXHVWUDV
-XQWRDOSURFHVRGHUHYLVLyQFRQVWLWXFLRQDO OD&RUWHUHDOL]DXQDLP
SRUWDQWHWDUHDSHGDJyJLFD\HVWDEOHFHTXHHQHOFDVRGHLQWURGXFLUVHQR
WDV HVWDVGHEHQHVWDU UHGDFWDGDVHQXQ OHQJXDMH VHQFLOOR\FRPSUHQVL
EOH YDORUDWLYDPHQWH QHXWUR VHU EUHYHV QR VHU VXSHUÀXDV R LQRFXDV \
VHU FRPSUHQVLYDVGHO REMHWRTXH HO DUWtFXOR H[SUHVD FRQIRUPH D HVWDV
HVSHFL¿FDFLRQHVOD&RUWHFRQVLGHUDTXHODVQRWDVGHMDQGHVHUXQIDFWRU
GHPDQLSXODFLyQGHODGHFLVLyQSROtWLFD\VHGHVYLUW~DODSRVLELOLGDGGH
PDQLSXODFLyQGHOHOHFWRU
(QFRQFOXVLyQOD&RUWHFRQVLGHUDTXH
/DLQFRUSRUDFLyQGHQRWDV LQWURGXFWRULDV WLHQHHOGHVDIRUWXQDGRHIHFWRGH
FRPSURPHWHUODHVHQFLD\IXQFLyQGHOPHFDQLVPRGHSDUWLFLSDFLyQFLXGDGDQD
HQTXpFRQVLVWHXQUHIHUHQGR(QHIHFWRSRGUtDVXFHGHUTXHGDGDODLQFRUSR
UDFLyQGHSUHJXQWDVFRQFRQWHQLGRPDWHULDOHQODVTXHVHLQGLFDQ¿QDOLGDGHV
\SURSyVLWRVGHWLSRSROtWLFRHOHOHFWRUFUHDTXHHVWiYRWDQGRSRUHVWRV\QR
SRUODDSUREDFLyQGHXQQXHYRWH[WRQRUPDWLYRTXHLQWHJUDUiOD&RQVWLWXFLyQ
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(QHVWDKLSyWHVLVODGHVQDWXUDOL]DFLyQGHOPHFDQLVPRGHSDUWLFLSDFLyQHQ
TXpFRQVLVWHHOUHIHUHQGRFRQVWLWXFLRQDOHVHYLGHQWH6HQWHQFLD&
03(GXDUGR0RQWHDOHJUH/\QHWFXUVLYDVQXHVWUDV
'HVSXpVGHKDEHUGHFODUDGRODH[HTXLELOLGDGGHOD/H\FRQYRFDWRULDDO
SULPHUUHIHUHQGRHQHOSDtVOD&RUWHVHHULJLyFRPRJDUDQWLVWDGHO(VWDGR
FRQVWLWXFLRQDODOGHFODUDULQFRQVWLWXFLRQDOHVODVQRWDVLQWURGXFWRULDVDODV
SUHJXQWDV\ODYRWDFLyQHQEORTXHTXHORFRQYHUWtDQHQXQSOHELVFLWR\PR
GL¿FDUODPDQHUDGHDVXPLUORVFRORPELDQRVVXSDUWLFLSDFLyQ'HHVWHPRGR
GHVYLUWXDQGRODLQVWUXPHQWDOL]DFLyQQHJDWLYDGHOPHFDQLVPRGHSDUWLFLSDFLyQ
TXHVHLQWHQWyLPSRQHUOD&RUWHVDOYDJXDUGyODGHPRFUDFLDFRQVWLWXFLRQDO
Control de constitucionalidad a la iniciativa legislativa:  
acto legislativo 02 de 2004
/XHJRGHODLPSUREDFLyQGHODVUHIRUPDVFRQVWLWXFLRQDOHVSURSXHVWDVFRQ
HOUHIHUHQGRSRUSDUWHGHOFXHUSRHOHFWRUDO\VyORGRVDxRVGHVSXpVGHKDEHU
DVXPLGRODSUHVLGHQFLDÈOYDUR8ULEHVHUDGLFyRWURSUR\HFWRGHUHIRUPD
FRQVWLWXFLRQDOHQHO&RQJUHVR1RVRUSUHQGLyTXHODLQLFLDWLYDSURYLQLHUD
GHO/HJLVODWLYRLQWHJUDGRSRUXQDPD\RUtDXULELVWDVLQHPEDUJRVtOODPy
ODDWHQFLyQTXHVHUDGLFDUDXQDSURSXHVWDGHFDPELRHQODWHPSRUDOLGDGGHO
SRGHUHMHFXWLYRDPSOLiQGRORGHFXDWURDRFKRDxRVSRUPHGLRGHXQSUR
FHVRGHUHHOHFFLyQSUHVLGHQFLDOLQPHGLDWDTXHQRKDEtDVLGRFRQVLGHUDGD
SRUORVFRQVWLWX\HQWHVGH
/DH[SHGLFLyQSRUSDUWHGHO&RQJUHVRGHODFWROHJLVODWLYRUHIRUPDWRULR
GHOD&RQVWLWXFLyQTXHSRVLELOLWyODUHHOHFFLyQGHÈOYDUR8ULEHSDUDXQVH
JXQGRPDQGDWRGHFXDWURDxRVPiVHVWXYRSUHVLGLGDSRUODVGHFODUDFLRQHV
GH6DOYDWRUH0DQFXVRXQRGHORV-HIHV3DUDPLOLWDUHVPiVLPSRUWDQWHVGHO
SDtV8QGtDGHVSXpVGHODVHOHFFLRQHVGH&RQJUHVRHQPDU]RGHO
HVWHVHxRUH[SLGLyXQFRPXQLFDGRGHSUHQVDHQHOTXHDVHJXUyFRQUHOD
FLyQDODLQWHJUDFLyQGHO&RQJUHVR³5HFRPHQGDPRVDODJHQWHSRUTXLpQ
YRWDUSRGHPRVD¿UPDUHQWDOVHQWLGR\FRQORVGDWRVDODPDQRTXHOD
PHWDRULJLQDOGHOKDVLGRODUJDPHQWHVXSHUDGD\FRQVWLWX\HXQKLWRHQ
ODKLVWRULDGHODV$8&´'HFODUDFLRQHVUHD¿UPDGDVHQHOPLVPRVHQWLGR
HQMXQLRGHOSRU9LFHQWH&DVWDxRRWURMHIHSDUDPLOLWDUTXHGHFODUy
³&UHRTXHSRGHPRVD¿UPDUTXHWHQHPRVPiVGHOSRUFLHQWRGHDPLJRV
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HQHO&RQJUHVR<SDUDODVSUy[LPDVHOHFFLRQHVYDPRVDDXPHQWDUHVHSRU
FHQWDMHGHDPLJRV´
0HGLDQWHVHQWHQFLDGHFRQVWLWXFLRQDOLGDG&FRQSRQHQFLD
GHORVPDJLVWUDGRV5RGULJR(VFREDU*LO0DQXHO-RVp&HSHGD&ODUD,QpV
9DUJDVÈOYDUR7DIXU*DOYLV0DUFR*HUDUGR0RQUR\&DEUD\+XPEHUWR
6LHUUD3RUWROD&RUWHGHFODUyODFRQVWLWXFLRQDOLGDGGHODUHIRUPDSHURHV
WDEOHFLyOtPLWHVDO*RELHUQR\JDUDQWtDVHIHFWLYDVSDUDORVRWURVFDQGLGDWRV
DODSUHVLGHQFLDPHGLDQWHODH[KRUWDFLyQTXHKL]RDO&RQJUHVRSDUDODH[
SHGLFLyQGHXQD/H\GH*DUDQWtDV
(QHVWDRFDVLyQOD&RUWHWDPELpQFXPSOLyXQSDSHOJDUDQWLVWDTXHH[
FHGLyHOVLVWHPDGHFRQWUROHVKRUL]RQWDOHVHKL]RFRQWUDSHVRDO(MHFXWLYR
TXHSUHWHQGtDUHHOHJLUVHFRQHOREMHWRGHPDQWHQHUVXSROtWLFDGHJXHUUD(O
GtDGHODSUHVHQWDFLyQGHODLQLFLDWLYDGHUHIRUPDPRVWUDEDFRPRORJURVOD
UHFXSHUDFLyQGHOGHOWHUULWRULRGHOSDtVHQPDQRVGHODJXHUULOODGHODV
)$5&\HOLQFUHPHQWRGHODIXHU]DS~EOLFDTXHDGHPiVVHHVWDEDSURIHVLR
QDOL]DQGR(QFRQWUDSRVLFLyQDHVWDHMHFXWRULDVVHUHJLVWUDEDQGRVJUDQGHV
GHUURWDVHODXPHQWRHQXQGHORVFDPSRVPLQDGRVHQHOSDtVSRUSDUWH
GHODV)$5&\ODHMHFXFLyQGHORVIDOVRVSRVLWLYRVFRPRVHGHQRPLQyDO
DVHVLQDWRVHOHFWLYR\VLVWHPiWLFRGHFLYLOHVSRUSDUWHGHODVIXHU]DVPLOLWDUHV
TXHOXHJRORVSUHVHQWDEDQDQWHODRSLQLyQS~EOLFDFRPRLQVXUJHQWHVFRQHO
¿QGHREWHQHUORVEHQH¿FLRVTXHRWRUJDEDOD36'UHPXQHUDFLRQHVHFRQy
PLFDV\GtDVGHGHVFDQVRDTXLHQHVFDSWXUDUDQRDVHVLQDUDQDJXHUULOOHURV 
  9pDVH9LFHQWH&DVWDxRHQsemana.comGH MXQLRGHHQhttp://www.
semana.com/noticias-portada/habla-vicente-castano/87628.aspx.
  /XHJRGHODH[SHGLFLyQGHHVWDVHQWHQFLDVHOOHYyDFDERSRUSDUWHGHOD&RUWH6X
SUHPDGH-XVWLFLDXQSURFHVRMXGLFLDOFRQWUDGRVPLHPEURVGHOD&RPLVLyQ3ULPHUDGHOD
&iPDUDGH5HSUHVHQWDQWHV²FiPDUDEDMDGHO&RQJUHVR²DFXVDGRVGHUHFLELUEHQH¿FLRV
RIUHFLGRVSRUHOJRELHUQRDFDPELRGHODYRWDFLyQIDYRUDEOHHQORVGHEDWHVTXHGLHURQ
OXJDUDODH[SHGLFLyQGHODFWROHJLVODWLYRTXHSHUPLWtDODUHHOHFFLyQ(OSURFHVRFRQFOX\y
FRQODFRQGHQDDODVHQDGRUDGHODEDQFDGDGH&RQJUHVLVWDVGHOSDUWLGRGHOJRELHUQR<LGLV
0HGLQD(VWRJHQHUyXQIURQWDOHQIUHQWDPLHQWRHQWUHHOJRELHUQR\OD&RUWH6XSUHPDGH
-XVWLFLDTXHFRQOOHYyDOGHVFRQRFLPLHQWRSRUSDUWHGHOJRELHUQRGHVXGHEHUFRQVWLWXFLR
QDOIUHQWHDOD5DPD-XGLFLDOTXHFRQVLVWHHQODREOLJDFLyQGHSUHVWDUDORVIXQFLRQDULRV
MXGLFLDOHVORVDX[LOLRVQHFHVDULRVSDUDKDFHUHIHFWLYDVVXVSURYLGHQFLDVDUWtFXORGH
OD&3 pVWHSRUHO FRQWUDULR FXHVWLRQyD OD&RUWH6XSUHPDGH -XVWLFLDD WUDYpVGH ORV
GLIHUHQWHVPHGLRVGHFRPXQLFDFLyQ\DFXVyGHSUHYDULFDUDORVPDJLVWUDGRVGHHVWDDOWD
FRUSRUDFLyQ
  ÈYLODop. cit.
  $FWXDOPHQWHODVRUJDQL]DFLRQHVGHYtFWLPDVGHORVPLOLWDUHVKDQSUHVLRQDGRDO(V
WDGRSDUDTXHUHFRQR]FDDODVIXHU]DVPLOLWDUHVFRPRYLFWLPDULRVHQHOFRQÀLFWRFRORP
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/DUHYLVLyQGHFRQVWLWXFLRQDOLGDGQRVHUHDOL]yGHPDQHUDDXWRPiWLFD
FRPRHQHOFDVRGHODOH\GHFRQYRFDWRULDDUHIHUHQGRVHUHDOL]ySUHYLD
GHPDQGDGHLQFRQVWLWXFLRQDOLGDG\ODFRPSHWHQFLDGHOD&RUWHVHOLPLWy
DUHYLVDUORVYLFLRVGHSURFHGLPLHQWRHQHOSURFHVRGHH[SHGLFLyQGHODFWR
OHJLVODWLYR
/D&RUWHQRUHFLELyXQDVLQRYDULDVGHPDQGDVGHLQFRQVWLWXFLRQDOLGDGHQ
ODVTXHVHDOHJDURQYDULRVDVSHFWRVVREUHODPDWHULDFRPRODVXVWLWXFLyQGH
OD&RQVWLWXFLyQSRUSDUWHGHO&RQJUHVRSULQFLSDOPHQWH
$QWHODVGHPDQGDVGHLQFRQVWLWXFLRQDOLGDGOD&RUWHFRQVXWHQGHQFLD
DODLQWHUSUHWDFLyQHYROXWLYDH[SLGLyXQDGHODVVHQWHQFLDVPiVLQWHUHVDQ
WHVHQPDWHULDGHOtPLWHVDORVSRGHUHVFRQVWLWXLGRVSXHVFRELMyQRVyORDO
3RGHU/HJLVODWLYRVLQRTXHHQODUHYLVLyQVHRFXSyLQFOXVRGHODOFDQFHGH
ODWHPSRUDOLGDGHQHOHMHUFLFLRGHOSRGHUHMHFXWLYR\DGHPiVKL]RDOXVLyQ
DODWRPDGHGHFLVLRQHVGHOSXHEORHQHOSURFHVRHOHFWRUDO
(VWDVHQWHQFLDVHFRQVWLWX\HHQXQKLWRFRQUHODFLyQDORTXHHQ&RORP
ELDVHKDYHQLGRGHQRPLQDQGRWHVWGHVXVWLWXFLyQHQWHQGLHQGRSRUpOORV
OtPLWHVTXHWLHQHHO&RQJUHVRSDUDUHDOL]DUUHIRUPDV\HYLWDUTXHLQFXUUDHQ
ODVXVWLWXFLyQGHODFDUWD
(QHVWHVHQWLGROD&RUWHEDMRXQRUGHQULJXURVRVHSURQXQFLySULPHUR
VREUHXQDVSHFWRFXDQWLWDWLYRHVWDEOHFLHQGRTXHODIDFXOWDGGHO&RQJUHVR
SDUDUHIRUPDUHOSHULRGRSUHVLGHQFLDOSRGtDUHDOL]DUVHH[FOXVLYDPHQWH³SRU
XQDVRODYH]´\OXHJRGHVSOHJyORVSDVRVSDUDUHDOL]DUHOWHVWGHVXVWLWXFLyQ 
ELDQRSRUORVIDOVRVSRVLWLYRVpVWHVHKDQHJDGR\ORVKDLQFOXLGRHQOD/H\GH9tFWLPDV
H[SHGLGD HQ MXQLR GH  FRPRYtFWLPDV GHO FRQÀLFWR HQ JHQHUDO GDQGR OXJDU D XQ
SURFHVRGHUHFRQRFLPLHQWRGLVFULPLQDWRULRGHODFDOLGDGGHYtFWLPD
  (QODPLVPDVHQWHQFLDOD&RUWHDOXGHDVHQWHQFLDDQWHULRUHVGRQGHKDEtDHQXQFLDGR
ORVSDVRVSDUDODUHDOL]DFLyQGHOWHVWGHVXVWLWXFLyQDVt(QODVVHQWHQFLDV&\&
GHVHGHOLQHyHOPpWRGRSDUDHIHFWXDUHOMXLFLRGHVXVWLWXFLyQ\VHVHxDOy³0HWRGR
ORJtDSDUDHOHMHUFLFLRGHOFRQWUROGHFRQVWLWXFLRQDOLGDGHQUHODFLyQFRQFDUJRVSRUVXVWL
WXFLyQGHOD&RQVWLWXFLyQ6HWUDWDGHXQMXLFLRDXWyQRPRHQHOiPELWRGHODFRPSHWHQFLD
6L HO yUJDQR TXH H[SLGLy OD UHIRUPD HUD FRPSHWHQWH SDUD KDFHUOR QRV HQFRQWUDUtDPRV
IUHQWHDXQDYHUGDGHUDUHIRUPDFRQVWLWXFLRQDOVXVFHSWLEOHGHFRQWUROVyORHQUHODFLyQFRQ
ORVYLFLRVHQHO WUiPLWHGH IRUPDFLyQGHOFRUUHVSRQGLHQWHDFWR UHIRUPDWRULR6LSRUHO
FRQWUDULRKD\XQYLFLRGHFRPSHWHQFLDTXLHUHGHFLUTXHHOyUJDQRUHVSHFWLYRSRUODYtD
GHOSURFHGLPLHQWRGHUHIRUPDKDEUtDDFRPHWLGRXQDVXVWLWXFLyQGHOD&RQVWLWXFLyQSDUD
ORFXDOFDUHFtDGHFRPSHWHQFLD\VXDFWXDFLyQKDEUtDGHVHULQYDOLGDGD&RPRSUHPLVD
PD\RUHQHODQWHULRUDQiOLVLVHVQHFHVDULRHQXQFLDUDTXHOORVDVSHFWRVGH¿QLWRULRVGHOD
LGHQWLGDGGHOD&RQVWLWXFLyQTXHVHVXSRQHKDQVLGRVXVWLWXLGRVSRUHODFWRUHIRUPDWRULR
(OOR SHUPLWH D OD&RUWH HVWDEOHFHU ORV SDUiPHWURV QRUPDWLYRV DSOLFDEOHV DO H[DPHQGH
FRQVWLWXFLRQDOLGDGGHODFWRDFXVDGR6HWUDWDGHXQHQXQFLDGRHVSHFt¿FRTXHQRVHOLPLWD
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6REUHHOSRGHUGHO&RQJUHVROD&RUWHD¿UPy
$O&RQJUHVRGH OD5HS~EOLFD OH HVWiYHGDGR VXVWLWXLU OD&RQVWLWXFLyQ HQ
IRUPDWRWDORSDUFLDOSHUPDQHQWHRWUDQVLWRULD3RUVXSXHVWROHHVWiSURKL
ELGRUHHPSOD]DUOD&RQVWLWXFLyQGHSRUXQDFRPSOHWDPHQWHQXHYD\
GLIHUHQWH3HURWDPSRFRSXHGHVXVWLWXLUOD&DUWDPHGLDQWHXQFDPELRSDUFLDO
GH WDOPDJQLWXGTXHKDJDLPSRVLEOHGHPDQHUDSHUPDQHQWHR WUDQVLWRULD
UHFRQRFHU HQ OD &RQVWLWXFLyQ ORV HOHPHQWRV HVHQFLDOHV GH¿QLWRULRV GH VX
LGHQWLGDGRULJLQDULDORFXDOQRREVWDSDUDTXHHO&RQJUHVRHIHFW~HUHIRUPDV
LPSRUWDQWHVSDUDDGDSWDUOD&DUWDDODHYROXFLyQGHODVRFLHGDG\UHVSRQGHU
DODVH[SHFWDWLYDVGHORVFLXGDGDQRV6HQWHQFLD&0033
5RGULJR(VFREDU*LO0DQXHO-RVp&HSHGD&ODUD,QpV9DUJDVÈOYDUR7DIXU
*DOYLV0DUFR*HUDUGR0RQUR\&DEUD\+XPEHUWR6LHUUD3RUWR
6REUHODSRVLELOLGDGGHTXHHO&RQJUHVRUHDOL]DUDSRVWHULRUPHQWHRWUD
UHIRUPD\ODSDUWLFLSDFLyQGHOSXHEORHQHOSURFHVROD&RUWHGHWHUPLQy
3HUPLWLUODUHHOHFFLyQSUHVLGHQFLDO²SRUXQDVRODYH]\DFRPSDxDGDGHXQD
OH\HVWDWXWDULDSDUDJDUDQWL]DUORVGHUHFKRVGHODRSRVLFLyQ\ODHTXLGDGHQ
ODFDPSDxDSUHVLGHQFLDO²HVXQDUHIRUPDTXHQRVXVWLWX\HOD&RQVWLWXFLyQ
GHSRUXQDRSXHVWDRLQWHJUDOPHQWHGLIHUHQWH/RVHOHPHQWRVHVHQFLDOHV
TXHGH¿QHQHO(VWDGRVRFLDO\GHPRFUiWLFRGHGHUHFKRIXQGDGRHQODGLJQLGDG
KXPDQDQRIXHURQVXVWLWXLGRVSRUODUHIRUPD(OSXHEORGHFLGLUiVREHUDQD
PHQWHDTXLpQHOLJHFRPR3UHVLGHQWHODVLQVWLWXFLRQHVGHYLJLODQFLD\FRQWURO
FRQVHUYDQODSOHQLWXGGHVXVDWULEXFLRQHVHOVLVWHPDGHIUHQRV\FRQWUDSHVRV
FRQWLQ~DRSHUDQGRODLQGHSHQGHQFLDGHORVyUJDQRVFRQVWLWXFLRQDOHVVLJXH
VLHQGRJDUDQWL]DGDQRVHDWULEX\HQQXHYRVSRGHUHVDO(MHFXWLYRODUHIRUPD
SUHYpUHJODVSDUDGLVPLQXLUODGHVLJXDOGDGHQODFRQWLHQGDHOHFWRUDOTXHVHUi
DGPLQLVWUDGDSRUyUJDQRVTXHFRQWLQ~DQVLHQGRDXWyQRPRV\ORVDFWRVTXH
VHDGRSWHQVLJXHQVRPHWLGRVDOFRQWUROMXGLFLDOSDUDJDUDQWL]DUHOUHVSHWRDO
(VWDGR6RFLDOGH'HUHFKR6HQWHQFLD&035RGULJR(VFREDU
DSODQWHDU ORV DVSHFWRVTXHGHPDQHUDJHQHUDO WLHQHXQDGHWHUPLQDGD LQVWLWXFLyQHQHO
FRQVWLWXFLRQDOLVPRFRQWHPSRUiQHRVLQRODPDQHUDSDUWLFXODUFRPRXQHOHPHQWRGH¿QL
WRULRKDVLGRFRQ¿JXUDGRHQOD&RQVWLWXFLyQFRORPELDQD\TXHSRUFRQVLJXLHQWHKDFH
SDUWHGH VX LGHQWLGDG3URFHGH OXHJRHOH[DPHQGHODFWRDFXVDGRSDUDHVWDEOHFHUFXiO
HV VX DOFDQFH MXUtGLFR HQ UHODFLyQ FRQ ORV HOHPHQWRVGH¿QLWRULRV LGHQWL¿FDGRUHVGH OD
&RQVWLWXFLyQDSDUWLUGHODVFXDOHVVHKDQDLVODGRORVSDUiPHWURVQRUPDWLYRVGHOFRQWURO
$OFRQWUDVWDUODVDQWHULRUHVSUHPLVDVFRQHOFULWHULRGHMX]JDPLHQWRTXHVHKDVHxDODGR
SRUOD&RUWHHVWRHVODYHUL¿FDFLyQGHVLODUHIRUPDUHHPSOD]DXQHOHPHQWRGH¿QLWRULR
LGHQWL¿FDGRUGHOD&RQVWLWXFLyQSRURWURLQWHJUDOPHQWHGLIHUHQWHVHUiSRVLEOHGHWHUPLQDU
VLVHKDLQFXUULGRRQRHQXQYLFLRGHFRPSHWHQFLD´
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*LO0DQXHO-RVp&HSHGD&ODUD,QpV9DUJDVÈOYDUR7DIXU*DOYLV0DUFR
*HUDUGR0RQUR\&DEUD\+XPEHUWR6LHUUD3RUWRFXUVLYDVQXHVWUDV
)UHQWHDOIHQyPHQRGHVXVWLWXFLyQGHOD&RQVWLWXFLyQTXHVHSUHVHQWDED
SRUSULPHUDYH]HQODKLVWRULDFRQVWLWXFLRQDOGHOSDtVOD&RUWHFRQFHSW~R
(OIHQyPHQRMXUtGLFRGHODVXVWLWXFLyQGHOD&RQVWLWXFLyQVHSUHVHQWDFXDQGR
XQHOHPHQWRGH¿QLWRULRGHODHVHQFLDGHOD&RQVWLWXFLyQGHHQOXJDUGH
VHUPRGL¿FDGRHVUHHPSOD]DGRSRUXQRRSXHVWRRLQWHJUDOPHQWHGLIHUHQWH
$VtGHVSXpVGHODVXVWLWXFLyQGHOD&DUWDFRPRHVLPSRVLEOHUHFRQRFHUOD
HQVXLGHQWLGDGEiVLFDQRFDEHD¿UPDUTXHOD&RQVWLWXFLyQUHIRUPDGDVLJXH
VLHQGROD&DUWDGH6HQWHQFLD&GH035RGULJR(VFREDU
*LO0DQXHO-RVp&HSHGD&ODUD,QpV9DUJDVÈOYDUR7DIXU*DOYLV0DUFR
*HUDUGR0RQUR\&DEUD\+XPEHUWR6LHUUD3RUWR
<¿MyFRPRSDVRVTXH VHGHEHQVHJXLUSDUD ODDSOLFDFLyQGHO WHVWGH
VXVWLWXFLyQ
(VWDEOHFHUFXiOHVVRQORVHOHPHQWRVHVHQFLDOHVTXHGH¿QHQODLGHQWL
GDGGHOD&RQVWLWXFLyQ
3ODQWHDUFyPRSXHGHXQDUHIRUPDOOHJDUDVHUUHDOPHQWHXQDVXVWLWX
FLyQGHOD&RQVWLWXFLyQ
&RPSDUDUHOQXHYRSULQFLSLRFRQHODQWHULRUSDUDYHUL¿FDUQRVLVRQ
GLVWLQWRV ORFXDO VLHPSUHRFXUULUi VLQRVL VRQRSXHVWRVR LQWHJUDOPHQWH
GLIHUHQWHVDOSXQWRTXHUHVXOWHQLQFRPSDWLEOHV
$GHPiVOD&RUWHDFODUy
/DSUHPLVDPD\RUGHOMXLFLRGHVXVWLWXFLyQQRHVWiHVSHFt¿FDPHQWHSODVPDGD
HQXQDUWtFXORGHOD&RQVWLWXFLyQVLQRTXHHVWRGDOD&RQVWLWXFLyQHQWHQGLGD
DODOX]GHORVHOHPHQWRVHVHQFLDOHVTXHGH¿QHQVXLGHQWLGDG$GHPiVHQHO
MXLFLRGHVXVWLWXFLyQQRVHYHUL¿FDVLH[LVWHXQDFRQWUDGLFFLyQHQWUHQRUPDV
²FRPRVXFHGHWtSLFDPHQWHHQHOFRQWUROPDWHULDORUGLQDULR²QLVHUHJLVWUD
VLVHSUHVHQWDODYLRODFLyQGHXQSULQFLSLRRUHJODLQWRFDEOHFRPRVXFHGHHQ
HOMXLFLRGHLQWDQJLELOLGDG6HQWHQFLD&GH035RGULJR(VFR
EDU*L0DQXHO-RVp&HSHGD&ODUD,QpV9DUJDVÈOYDUR7DIXU*DOYLV0DUFR
*HUDUGR0RQUR\&DEUD\+XPEHUWR6LHUUD3RUWR
(VWDVHQWHQFLDFRQWyFRQXQRGHORVVDOYDPHQWRVGHYRWRGHPD\RUWUDV
FHQGHQFLDHQHOSDtVHOGHOPDJLVWUDGR-DLPH$UDXMRTXLHQOHKL]RDOD
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SREODFLyQXQOODPDGRDODGHVREHGLHQFLDFLYLODOFRQVLGHUDUTXHODUHIRUPD
H[FHGtDORVOtPLWHVGHO&RQJUHVR\UHYHODEDXQVLVWHPDGLFWDWRULDO
(OPDJLVWUDGRH[SXVRFRQFUHWDPHQWHHQVXVDOYDPHQWRGHYRWR
(QXQDFRQFHSFLyQ&RQVWLWXFLRQDOGHGHPRFUDFLDQRHVFLHUWRTXHORGHFL
GLGRSRUODPD\RUtDGHEDDSOLFDUVHSHUVHDODVPLQRUtDV/DGH¿QLFLyQGH
GHPRFUDFLDGHVGHODySWLFDFRQVWLWXFLRQDOYDPXFKRPiVDOOiTXHODWRPDGH
GHFLVLRQHVPD\RULWDULDVODFRQFHSFLyQFRQVWLWXFLRQDOHVXQDGH¿QLFLyQLQFOX
\HQWHGRQGHODVGHFLVLRQHVPD\RULWDULDVGHEHQQRVRORUHVSHWDUDODVPLQRUtDV
VLQRLJXDOPHQWHORVGHUHFKRVIXQGDPHQWDOHVGHFXDOTXLHULQGLYLGXR«$VtODV
FRVDVODUHHOHFFLyQLQPHGLDWDHVXQD¿JXUDMXUtGLFDDMHQDDODHYROXFLyQFRQV
WLWXFLRQDOHQ&RORPELDQRIXHWHPDGHVHDGRSRUHO&RQVWLWX\HQWHVREHUDQR
3RUHOFRQWUDULRSDUHFLHUDGHGXFLUVHGHODVFDUDFWHUtVWLFDVKLVWyULFDVSURSLDV
GHQXHVWURVLVWHPDSROtWLFR\GHOTXHUHUH[SUHVRGHO&RQVWLWX\HQWHVREHUDQR
XQUHFKD]RPDQL¿HVWRDODUHHOHFFLyQLQPHGLDWDHQFDEH]DGHO3UHVLGHQWHGH
OD5HS~EOLFD6DOYDPHQWRGHYRWR6HQWHQFLD&690ÈOYDUR
$UDXMRFXUVLYDVQXHVWUDV
/DVHQWHQFLD&DYDOyODFRQVWLWXFLRQDOLGDGGHODFWRUHIRU
PDWRULRLQWURGXFLGRSRUHO&RQJUHVRSHURDOPLVPRWLHPSRHVWDEOHFHXQDV
UHJODVFODUDVTXHOHLPSLGLHURQDOOHJLVODWLYRUHIRUPDUSRUVHJXQGDYH]HO
SHULRGRSUHVLGHQFLDO'HHVWDPDQHUDVHSURWHJLyODGHPRFUDFLDFRQVWLWX
FLRQDOFRORPELDQD(O&RQJUHVRQRSXGRIDYRUHFHUODSROtWLFDGHJXHUUDGHO
SUHVLGHQWHÈOYDUR8ULEH
3. Control constitucional a la iniciativa popular: referendo de 2009
)LQDOPHQWH OOHJDPRVDO WHUFHUPRPHQWRHOHJLGRSDUDQXHVWURDQiOLVLV
VREUHODUHYLVLyQGHFRQVWLWXFLRQDOLGDGGHUHIRUPDVFRQVWLWXFLRQDOHVHQXQ
(VWDGRHQJXHUUDLUUHJXODUIRUPXODGRHQODVHJXQGDFRQYRFDWRULDDUHIHUHQ
GRHQODKLVWRULDFRQVWLWXFLRQDOGHOSDtVHQHVWHFDVRVHSRQHHQHYLGHQFLD
XQDVSHFWRWUDVFHQGHQWDOSDUDHOFRQVWLWXFLRQDOLVPRFRORPELDQRGHELGRD
TXHVHGHFODUyODLQFRQVWLWXFLRQDOLGDGSRUYLFLRVGHIRUPDGHOD/H\
PHGLDQWHODFXDOVHFRQYRFDEDDXQUHIHUHQGRGHLQLFLDWLYDSRSXODU
SDUDODWHUFHUDUHHOHFFLyQGHOSUHVLGHQWHÈOYDUR8ULEH
3DUDODIHFKDGHODFRQYRFDWRULDDUHIHUHQGRHO&RQVHMR1DFLRQDO
GH3ODQHDFLyQ&13HQVXLQIRUPH³5HÀH[LyQSDUDODSODQHDFLyQ%DODQ
FHJHQHUDOGHO3ODQ1DFLRQDOGH'HVDUUROOR´\SRUPHGLRGH
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VXSUHVLGHQWH$GROIR$WHKRUW~DFRQFOXtDVREUHODJHVWLyQGHOJRELHUQRGH
ÈOYDUR8ULEH
KXERFUHFLPLHQWRHFRQyPLFRTXHREHGHFHPiVTXHDXQDSROtWLFDLQWHUQDDO
FUHFLPLHQWRGHODUHJLyQ7DPELpQKXERXQDPD\RULQYHUVLyQ\SURGXFWLYLGDG
6LQHPEDUJRSHUVLVWHHOIDOVRGLOHPDGHODLQÀDFLyQYHUVXVODFRPSHWLWLYLGDG
FRPRVLHVWRVIDFWRUHVVHH[FOX\HUDQ3HURORPiVSUHRFXSDQWHIXHTXHHQORV
PRPHQWRVGHFUHFLPLHQWRGHO3,%ODULTXH]DQRVHUHGLVWULEX\y&RORPELD
VLJXHVLHQGRXQRGHORVSDtVHVHQ$PpULFD/DWLQDFRQPD\RUGHVLJXDOGDG
+D\ORJURVLPSRUWDQWHVHQORVJROSHVDODV)$5&SHURHVRKDWHQLGRXQFRVWR
PX\HOHYDGRHOGHVSUHVWLJLRGHODV)XHU]DV0LOLWDUHVGHELGRDORVOODPDGRV
³IDOVRVSRVLWLYRV´/DSROtWLFDDQWLGURJDWDPELpQWLHQHORJURVTXHPRVWUDU
SHURODFRFDVLJXHFRQVLJXLpQGRVH\HOPHUFDGRQRVHDIHFWD1RHVWDPRV
GDQGRHQHOEODQFR6HKDQH[WUDGLWDGRMHIHVSDUDPLOLWDUHV\HQQDUFRVFRPR
µ'RQ0DULR¶SHURVXUJHQQXHYRVQDUFRV
&RQODGHFODUDWRULDGHLQFRQVWLWXFLRQDOLGDGGHODOH\VHJDUDQWL]yYtD
MXGLFLDOODGHPRFUDFLDFRQVWLWXFLRQDOSRUFXDQWRODLQLFLDWLYDGHUHIRUPD
IXHUDGLFDGDSRUHOGHOFHQVRHOHFWRUDOFRPRHVWDEOHFHOD&RQVWLWXFLyQ
HTXLYDOHQWHDFDVLFLQFRPLOORQHVGHSHUVRQDV(O&RQJUHVRH[SUHVLyQGHOD
GHPRFUDFLDH[SLGLyODOH\TXHFRQYRFDEDDOUHIHUHQGR\ORVQXHYHPDJLV
WUDGRVGHOD&RUWHDOUHDOL]DUHOFRQWURODXWRPiWLFRDODOH\ODGHFODUDURQ
LQFRQVWLWXFLRQDO\FRQHOORLPSLGLHURQTXHÈOYDUR8ULEHFRQWLQXDUDHQHO
SRGHUQRREVWDQWHORVROLFLWDUDHOSXHEOR\OROHJLVODUDHO&RQJUHVR an
WHSRQLHQGRDHVWDVFLUFXQVWDQFLDVORVSULQFLSLRVGHO(VWDGRFRQVWLWXFLRQDO
  9pDVH$YDQFHVGHOJRELHUQRKDQVLGRHQWUHDGHODQWRV\WURSLH]RVHQVHPDQDFRP
IHEUHURGHHQhttp://www.semana.com/noticias-politica/avances-del-gobierno-
han-sido-entre-adelantos-tropiezos-cnp/135461.aspx.
  9pDVH(O&RORPELDQR/RVQXHYHGH ODGHFLVLyQSXEOLFDGRHOGH IHEUHURGH
 http://www.elcolombiano.com/BancoConocimiento/Los_nueve_de_la_decision/
los_nueve_de_la_decision.asp?CodSeccion=192.
  (QHVWHPRPHQWRVHSUHVHQWDEDQGHQXQFLDVVREUHODIDOWDGHpWLFDSROtWLFDGHORV
PLHPEURVGHOJDELQHWHGHOJRELHUQR\DTXHGXUDQWHORVGRVSHULRGRVGHJRELHUQRVXFHVL
YRVGHÈOYDUR8ULEHQRVyORORVFRQJUHVLVWDVVHYLHURQLQPHUVRVHQORVSURFHVRVUHODFLR
QDGRVFRQJUXSRVSDUDPLOLWDUHVVLQRWDPELpQYDULRVGHVXVPLQLVWURV\VXVSURSLRVKLMRV
(QWUHpVWRVFDVRVVHHQFXHQWUDHOGHOD([FDQFLOOHUR([PLQLVWUDGH5HODFLRQHV,QWHUQD
FLRQDOHV VHJXQGR0LQLVWHULRHQRUGHQGHLPSRUWDQFLD0DUtD&RQVXHOR$UDXMR FX\R
SDGUH\KHUPDQRpVWH~OWLPRH[FRQJUHVLVWDIXHURQFRQGHQDGRVSRUOD&RUWH6XSUHPD
GH-XVWLFLDSRUYtQFXORVFRQSDUDPLOLWDUHVHOGHOKHUPDQRGHO0LQLVWURGHO,QWHULRU\GH
-XVWLFDSULPHU0LQLVWHULRHQRUGHQGHLPSRUWDQFLDFX\RKHUPDQR([GLUHFWRU5HJLRQDO
GH)LVFDOtDVGH0HGHOOtQIXHFRQGHQDGRSRUYtQFXORVFRQJUXSRVSDUDPLOLWDUHVHOGHO0L
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(QXQDGHFLVLyQWUDVFHQGHQWDOOD&RUWHSXVRHQHYLGHQFLDHOJDUDQWLVPR
MXGLFLDOIUHQWHDORVSURFHGLPLHQWRVGHUHIRUPDFRQVWLWXFLRQDOFRQORTXH
PHQJXyODOHJLWLPLGDGGHOJRELHUQREDMR(VWDGRGHRSLQLyQTXHSURPR
YtDHO3RGHU(MHFXWLYRHQWRGRHOSDtV&RPRFRQVHFXHQFLDGHODGHFLVLyQ
GHOD&RUWHÈOYDUR8ULEHQRSXGRJREHUQDUHOSDtVSRUFXDWURDxRVPiVD
SHVDUGHTXHFDVLFLQFRPLOORQHVGHSHUVRQDVHOFLQFRSRUFLHQWRGHOFHQVR
HOHFWRUDOUDGLFDUDQODVROLFLWXGGHFRQYRFDWRULD
/DLQLFLDWLYDSRSXODUIXHXQDHVWUDWHJLDGHOJRELHUQRTXHDFXGLyDOFRQV
WLWX\HQWHSULPDULRSDUDGDUFXUVRDODUHIRUPDDOHJDQGRTXHRFKRDxRVQR
HUDQVX¿FLHQWHVSDUDWHUPLQDUGHHMHFXWDUOD36'/DLQLFLDWLYDWHQtDHQ
FXHQWDHODQWHFHGHQWH¿MDGRSRUOD&RUWHHQODUHYLVLyQGHODFWROHJLVODWLYR
TXHHVWDEOHFtDTXHHO&RQJUHVRQRSRGtDUHIRUPDUHQXQDVHJXQGD
RFDVLyQHOSHULRGRSUHVLGHQFLDO
/D&RUWHGHFODUyODLQFRQVWLWXFLRQDOLGDGGHOD/H\GH&RQYRFDWRULDD
5HIHUHQGR PHGLDQWH VHQWHQFLD GH FRQVWLWXFLRQDOLGDG &   FRQ
SRQHQFLD GHOPDJLVWUDGR+XPEHUWR6LHUUD3RUWR DOHJDQGR OD H[LVWHQFLD
GHYLFLRVGHWUiPLWHHQODFRQYRFDWRULDTXHHUDHODVSHFWRVREUHHOFXDOOD
IDFXOWDOD&RQVWLWXFLyQ
/RVYLFLRVGHLQFRQVWLWXFLRQDOLGDGVHxDODGRVSRUOD&RUWHUHFD\HURQVREUH
GRVDVSHFWRVHVHQFLDOHVHOSUR\HFWRIXHGLVFXWLGRHQHO&RQJUHVRVLQHOFXP
SOLPLHQWRGHORVUHTXLVLWRVIRUPDOHVTXHSDUDODFRQYRFDWRULDDOUHIHUHQGR
HVWDEOHFH OD/H\(VWDWXWDULDGH0HFDQLVPRVGH3DUWLFLSDFLyQ
VHJ~Q ORV FXDOHV ORV FRQYRFDQWHV GHEtDQ SUHVHQWDU DO&RQVHMR1DFLRQDO
(OHFWRUDOFHUWL¿FDFLyQ\OLPLWHVGHOSUHVXSXHVWRXWLOL]DGRSDUDUHDOL]DUOD
UHFROHFFLyQGH¿UPDVFRQVWLWXWLYDVGHOGHOFHQVRHOHFWRUDOFRQHOTXH
VHLQLFLDEDHOWUiPLWHGHODFRQYRFDWRULDDVtFRPRODPRGL¿FDFLyQSRUSDUWH
QLVWURGH+DFLHQGDÏVFDU,YiQ=XOXDJDLQYHVWLJDGRSRUVXSUHVXQWDYLQFXODFLyQSROtWLFD
FRQODUHGSROtWLFDSDUDPLOLWDUGHO0DJGDOHQD\GHDEXVRGHSRGHUHQODPRGL¿FDFLyQGHO
3ODQGH2UGHQDPLHQWR7HUULWRULDOGH%RJRWiTXHSHUPLWLyTXH ORVKLMRVGHOSUHVLGHQWH
DGTXLULHUDQXQRVWHUUHQRVGHVWLQDGRVD¿QHVFROHFWLYRV
  9pDVH(O(VWDGRGHRSLQLyQVLQOtPLWHVGHHQHURGHhttp://www.semana.
com/noticias-opinion-on-line/estado-opinion-limites/133654.aspx.
  (QUHODFLyQFRQODFRQYRFDWRULDDXQUHIHUHQGRFRQVWLWXFLRQDOVHUHDOL]DURQPX
FKDVFUtWLFDVGHVGHGLIHUHQWHVVHFWRUHV6HVRVWHQtDTXHREHGHFtDDXQDFR\XQWXUD\QR
D OD FRQVROLGDFLyQ GHO (VWDGR FRQVWLWXFLRQDO VH LQVLVWtD HQ TXH GHEtD UHDOL]DVH SDUD
UHHOHJLUQRDO3UHVLGHQWHVLQRDVXSROtWLFDGHJXHUUDFRUULHQGRHOULHVJRGHFRQYHUWLU
ODJXHUUDHQXQDSROtWLFDGH(VWDGR6HSXHGHFRQVXOWDUXQDSRVLFLyQDO UHVSHFWRHQ
³¢5HHOHFFLyQGHOD6HJXULGDGGHPRFUiWLFD"´GHDEULOGHhttp://www.semana.
com/noticias-opinion-on-line/reeleccion-seguridad-democratica/122440.aspx.
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GHO&RQJUHVRGHODSUHJXQWDSRUODFXDOHVHGHOFHQVRHOHFWRUDOKDEtD
PDQLIHVWDGRVXDSR\R'HHVWHPRGROD&RUWHHVWDEOHFHXQDYH]PiVXQD
UHJODYtDMXULVSUXGHQFLDOHQWRUQRDORVOtPLWHVHQHOSURFHVRGHUHIRUPD
DODFDUWDSRUSDUWHGHO&RQJUHVRFRPSXHVWRHQXQSRUUHSUHVHQWDQWHV
GHOSDUWLGRGHOJRELHUQRHQWUHORVTXHHVWDEDQVXVSHQGLGRVGHVXVFDUJRV
DTXHOORVDTXLHQHVODD&RUWH6XSUHPDGH-XVWLFLDLQYHVWLJDEDSRUYtQFXORV
FRQHOSDUDPLOLWDULVPR
'HRWUDSDUWHOD&RUWHHVWDEOHFLyTXHHQHOSURFHVRGHH[SHGLFLyQGHOD
OH\FRQYRFDWRULDDUHIHUHQGRFRPRLQLFLDWLYDGHFDUiFWHUSRSXODUHO&RQ
JUHVRQRSRGtDLQWURGXFLUQLQJ~QWLSRGHPRGL¿FDFLyQDODSUHJXQWDSRU
ODTXHKDEtD¿UPDGRHOFXHUSRHOHFWRUDO¿MDQGRDVtXQOtPLWHDOSRGHUGH
UHIRUPDGHOPLVPR/HJLVODWLYR
(QODVHQWHQFLDOD&RUWHVHSURQXQFLyVREUHORVYLFLRVGHWUiPLWHLQGL
FDQGRTXH
/RVYLFLRVGHWUiPLWHUHIHULGRVORVFXDOHVWXYLHURQOXJDUHQHOFXUVRGHOD
LQLFLDWLYD FLXGDGDQD \ GXUDQWH HO SURFHGLPLHQWR OHJLVODWLYR TXH FXOPLQy
  /RVYtQFXORVGH ORV&RQJUHVLVWDV FRQ ORV MHIHVSDUDPLOLWDUHV VH HVWDEOHFLHURQHQ
3DFWRV¿UPDGRVHQWUHORVGRVVHFWRUHVFRQHOREMHWLYRGHUHIXQGDUHO(VWDGRFRORPELDQR
HQWUHHVRVSDFWRVVHFXHQWDQHO3DFWRGH5DOLWRVXVFULWRHOGHMXOLRGHODxRHQ
ODSREODFLyQ6DQWD)HGH5DOLWRGHO'HSDUWDPHQWRGH&yUGREDHQWUHYDULRVPLHPEURV
GHO&RQJUHVRDVSLUDQWHVDUHHOHFFLyQSDUDHOQXHYRSHULRGRTXHLQLFLDEDHQHOFRQ
ORVMHIHVSDUDPLOLWDUHV6DOYDWRUH0DQFXVR-RUJH'LHJR9HFLQR\$GROIR3D](QWUH
ODVFRQVHFXHQFLDVGHULYDGDVGHpVWHDFXHUGR VHHQFXHQWUDHO FRQWUROGHJUDQSDUWHGHO
&RQJUHVRSRUSDUWHGHSDUDPLOLWDUHVTXHD\XGDURQDODHOHFFLyQGHORV&RQJUHVLVWDVTXH
¿UPDURQHOSDFWR(O3DFWRGH&KLYRORVXVFULWRHQHO'HSDUWDPHQWRGHO0DJGDOHQDSRUHO
MHIHSDUDPLOLWDU-RUJH\DVSLUDQWHVDDOFDOGtDVFRQFHMRVDVDPEOHDV\JREHUQDFLRQHVGH
pVWHGHSDUWDPHQWR(O3DFWRGH3LYLMD\¿UPDGRSDUDGH¿QLUORVFDQGLGDWRVDFDUJRVS~EOL
FRVTXHUHFLELUtDQHODSR\RGHORVSDUDPLOLWDUHV9pDVH'H5DOLWRDOD&RUWH´GHPD\R
GH  http://www.semana.com/noticias-nacion/ralito-corte/101739.aspx 9pDVH 'H
HQFXHQWURDOTXHDVLVWLHURQSROtWLFRVKDEODUtD³-RUJH´HQYHUVLyQTXHUHQGLUiHQ
GtDVHQHOWLHPSRFRP0D\RGHhttp://www.eltiempo.com/archivo/documento/
CMS-35607549pDVH&KLYROR\3LYLMD\ORVRWURVSDFWRVGHMXOLRhttp://www.
elespectador.com/impreso/articuloimpreso-chivoloy-pivijay-los-otros-pactos.
  (VWDVLWXDFLyQVHSUHVHQWySRUTXHODSUHJXQWDVRPHWLGDDOFHQVRHOHFWRUDOSDUDFRQ
YRFDUHOUHIHUHQGRVHUHGDFWyGHPDQHUDHTXLYRFDGD\QRYLDELOL]DEDODUHHOHFFLyQSDUDXQ
WHUFHUSHULRGRLQPHGLDWDPHQWHVLJXLHQWHVLQRVXEVLJXLHQWH6HTXLVRVXSHUDUHOLQFRQYH
QLHQWHPRGL¿FDQGRODSUHJXQWDFRPRHIHFWLYDPHQWHKL]RQRREVWDQWHOD&RUWHFRQVLGHUy
TXHHO&RQJUHVRQRHVWDED IDFXOWDGRSDUDPRGL¿FDU ODSUHJXQWDTXH HO GHO FHQVR
HOHFWRUDOKDEtDDSUREDGRHQHOWUiPLWHGHFRQYRFDWRULD\GHFODUyODLQFRQVWLWXFLRQDOLGDG
GHOD/H\GHFRQYRFDWRULD(VWRLPSLGLyTXHÈOYDUR8ULEHFRQWLQXDUDHQHOSRGHU
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FRQODH[SHGLFLyQGHOD/H\GHVXSRQHQHOGHVFRQRFLPLHQWRGH
LPSRUWDQWHVSULQFLSLRV FRQVWLWXFLRQDOHV\GH ORVSURFHGLPLHQWRV IRUPDOHV
SUHYLVWRVSRUOD&RQVWLWXFLyQ\ODOH\SDUDODFRQYRFDWRULDGHXQUHIHUHQGR
GH LQLFLDWLYDSRSXODU UHIRUPDWRULRGH OD&RQVWLWXFLyQ1R VH WUDWDSRU OR
WDQWRGHPHUDVLUUHJXODULGDGHVIRUPDOHVVLQRGHYLRODFLRQHVVXVWDQFLDOHVDO
SULQFLSLRGHPRFUiWLFRXQRGHFX\RVFRPSRQHQWHVHVHQFLDOHVHVHOUHVSHWR
GHODVIRUPDVSUHYLVWDVSDUDTXHODVPD\RUtDVVHSURQXQFLHQ6HQWHQFLD&
03+XPEHUWR6LHUUD3RUWRFXUVLYDVQXHVWUDV
6REUHXQRGHORVYLFLRVHVSHFt¿FRVUHYLVDGRVTXHDOXGLyDODMXVWL¿FDFLyQ
GHODH[LJHQFLDGHWRSHVLQGLYLGXDOHV\JOREDOHVDOD¿QDQFLDFLyQSULYDGD
OD&RUWHFRQVLGHUyTXH
/DH[LJHQFLDGHWRSHVDOD¿QDQFLDFLyQSULYDGDFXDQGRVHWUDWDGHXQDLQL
FLDWLYDSRSXODUSDUDFRQYRFDUXQUHIHUHQGRFRQVWLWXFLRQDOFXPSOHODIXQFLyQ
GHJDUDQWL]DUTXHQRVHGLVWRUVLRQHHOLQWHUpVFLXGDGDQRIUHQWHDXQWHPDHV
SHFt¿FRVyORSRUTXHORVSURPRWRUHVGLVSRQHQGHXQDFDQWLGDGLOLPLWDGDGH
UHFXUVRVDOLJXDOTXHJDUDQWL]DHOSULQFLSLRGHOLEHUWDGTXHGHEHRULHQWDUOD
SDUWLFLSDFLyQSRSXODU6HQWHQFLD&03+XPEHUWR6LHUUD3RUWR
FXUVLYDVQXHVWUDV
6REUHORVFDPELRVLQWURGXFLGRVSRUHO&RQJUHVRDODSUHJXQWDSUHYLDPHQWH
DSUREDGDSRUHOFXHUSRHOHFWRUDOOD&RUWHFRQFHSWXy
(Q WUDWiQGRVH GH OH\HV GH FRQYRFDWRULD D XQ UHIHUHQGR FRQVWLWXFLRQDO GH
LQLFLDWLYDSRSXODUODSRVLELOLGDGGHLQWURGXFLUPRGL¿FDFLRQHVSRUSDUWHGHO
&RQJUHVRGHOD5HS~EOLFDVHHQFXHQWUDOLPLWDGDHQYLUWXGGHODSURWHFFLyQ
TXHGHEHJDUDQWL]DUVHDOSULQFLSLRGHGHPRFUDFLDSDUWLFLSDWLYD\DOGHUHFKR
IXQGDPHQWDOGHSDUWLFLSDFLyQSROtWLFDGHPiVGHOFLQFRSRUFLHQWRGHFLXGD
GDQRVTXHFRQIRUPDQHOFHQVRHOHFWRUDOYLJHQWH«SRUORTXHXQDPRGL¿FD
FLyQVXVWDQFLDOGHODLQLFLDWLYDQRUPDWLYDFLXGDGDQDHQFXDOTXLHUHWDSDGHO
SURFHGLPLHQWROHJLVODWLYRLPSOLFDODYXOQHUDFLyQGHOSULQFLSLRGHLGHQWLGDG
\GHSHQGLHQGRGHODHWDSDGHOWUiPLWHOHJLVODWLYRHQTXHDTXHOODKD\DWHQLGR
OXJDUSXHGHDFDUUHDUDVXYH]ODWUDVJUHVLyQGHOSULQFLSLRGHFRQVHFXWLYLGDG
TXHH[LJHTXHODLQLFLDWLYDFLXGDGDQDVXIUDFXDWURGHEDWHVGXUDQWHVXWUiPL
WHHQHO&RQJUHVRVLQTXHSXHGDVHUDOWHUDGDVXVWDQFLDOPHQWHDORODUJRGHO
SURFHGLPLHQWROHJLVODWLYR6HQWHQFLD&03+XPEHUWR6LHUUD
3RUWRFXUVLYDVQXHVWUDV
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)UHQWHDODVDOYDJXDUGDGHODGHPRFUDFLDFRQVWLWXFLRQDOOD&RUWHHVWD
EOHFLyGHPDQHUDUDGLFDOTXH
/DQRFLyQGHSXHEORTXHDFRPSDxDODFRQFHSFLyQGHGHPRFUDFLDOLEHUDOFRQV
WLWXFLRQDOQRSXHGHVHUDMHQDDODQRFLyQGHSOXUDOLVPRHLPSOLFDODFRH[LV
WHQFLDGHGLIHUHQWHVLGHDVUD]DVJpQHURVRUtJHQHVUHOLJLRQHVLQVWLWXFLRQHV
RJUXSRVVRFLDOHV(OSXHEORGHWDQKHWHURJpQHDFRPSRVLFLyQDOHVFRJHUXQ
PRGHORGHGHPRFUDFLDFRQVWLWXFLRQDODFHSWDTXHWRGRSRGHUGHEHWHQHUOtPLWHV
\SRUORWDQWRFRPRSXHEORVREHUDQRDFXHUGDFRQVWLWXLUVH\DXWROLPLWDUVH
GHFRQIRUPLGDGFRQHVHPRGHORGHPRFUiWLFRHLQVWLWX\HFDXFHVDWUDYpVGH
ORVFXDOHVSXHGDH[SUHVDUVHFRQWRGR\VXGLYHUVLGDG3RUHOORHQORVHVWDGRV
FRQWHPSRUiQHRVODYR]GHOSXHEORQRSXHGHVHUDSURSLDGDSRUXQVRORJUXSR
GHFLXGDGDQRVDVtVHDPD\RULWDULRVLQRTXHVXUJHGHORVSURFHGLPLHQWRVTXH
JDUDQWL]DQXQDPDQLIHVWDFLyQGHHVDSOXUDOLGDG6HQWHQFLD&0
3+XPEHUWR6LHUUD3RUWRFXUVLYDVQXHVWUDV
&RQHVWDVHQWHQFLDVHSXVRSXQWR¿QDODOJRELHUQRTXHGHVGHHO
DOHMHUFLyÈOYDUR8ULEH\DQWHORVWUHVSUR\HFWRVGHUHIRUPDWRGRV
GHGLIHUHQWHRULJHQFRQHOPLVPRREMHWLYROD&RUWHGHVDUUROOySUHFHGHQWHV
MXULVSUXGHQFLDOHVTXHOLPLWDURQHOSRGHUUHIRUPDGRUGHO&RQJUHVRLPSL
GLHURQODFRQWLQXLGDGGHOSUHVLGHQWHÈOYDUR8ULEHHQHOSRGHUFRQHOORHO
HMHUFLFLRGHXQDGHPRFUDFLDSOHELVFLWDULD\SXVLHURQOtPLWHVDODYROXQWDG
GHODVPD\RUtDV
,,CONCLUSIONES
(O(VWDGRFRQVWLWXFLRQDOHQ(XURSDGHULYyGHODH[SHULHQFLDGHORVWRWDOL
WDULVPRVHQ,WDOLD\$OHPDQLD/DJXHUUDPDUFyHOUXPERGHOQXHYR(VWDGR
IXQGDGRHQODVXSUHPDFtDPDWHULDOGHOD&RQVWLWXFLyQ\ORVWULEXQDOHVFRQV
WLWXFLRQDOHVDFRJLGRVSRUXQQ~PHURLPSRUWDQWHGH(VWDGRVHXURSHRV/RV
(VWDGRVHXURSHRVLQLFLDURQODVJDUDQWtDVFRQVWLWXFLRQDOHVEDMRXQFRPSOHMR
SURFHVRGHSURFHVRGHLQWHUSUHWDFLyQ
(Q&RORPELDODHYROXFLyQGHO(VWDGRVHHQFXHQWUDHQPDUFDGDHQLPSRU
WDQWHVJXHUUDVFLYLOHV\YLROHQFLDVPXWDQWHVTXHQRKDQVLGRVXSHUDGDVD
SHVDUGHORVJUDQGHVDQKHORVGHODSREODFLyQ(QHOPDUFRGHHVWDVJXHUUDVVH
HULJHGHVGHOD&RUWH&RQVWLWXFLRQDOFRPRJXDUGLDQDGHORVGHUHFKRV
FRQVWLWXFLRQDOHV\JDUDQWLVWDGHORVSUHVXSXHVWRVGHO(VWDGRFRQVWLWXFLRQDO
www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM
http://biblio.juridicas.unam.mx
VIRIDIANA MOLINARES HASSAN
'H DFXHUGR FRQ HOPDJLVWUDGR+XPEHUWR6LHUUD 3RUWR HQ&RORPELD
OD&RUWHVHYHHQIUHQWDGDHQHOHMHUFLFLRGHVXVIXQFLRQHVDXQH[DQWH\
XQH[SRVW(OH[DQWHDOXGHDODFRUUXSFLyQTXHVHSUHVHQWDDOLQWHJUDUHO
&RQJUHVRTXHWHQGUtDTXHOOHYDUDOHMHUFLFLRGHFRQWUROHVSUHYLRV\ULJXUR
VRVHOH[SRVWVHUHODFLRQDFRQORVSURFHVRVGHFRQRFLPLHQWRGHDFFLRQHV
GHLQFRQVWLWXFLRQDOLGDGVREUHOH\HV\UHIRUPDVFRQVWLWXFLRQDOHVTXHWLHQH
TXHKDFHUOD&RUWHSDUDJDUDQWL]DUODWUDQVSDUHQFLD\ULJLGH]FRQVWLWXFLRQDO
(QORV~OWLPRVRFKRDxRVODJDUDQWtDMXGLFLDOGHOD&RQVWLWXFLyQVHFRQ
VDJUyHQODV6HQWHQFLDVGH&RQVWLWXFLRQDOLGDG&&
\&(QWRGDVXQLGRDORVDUJXPHQWRVMXUtGLFRVGHULYDGRVGHO
SURFHVR GH FRQWURO HQFRQWUDPRV FyPR GHVGH HO JDUDQWLVPR MXGLFLDO VH
VDOYDJXDUGDEDODGHPRFUDFLDFRQVWLWXFLRQDOGHVDUWLFXODQGRODGHPRFUDFLD
SOHELVFLWDULDSUHJRQDGDGHVGHHOJRELHUQR\UHJXODGDSRUHO/HJLVODWLYRH
LQFOXVRDSODXGLGDSRUODPD\RUtDGHODSREODFLyQ
/D&RUWHUHYLVyFDGDXQRGHORVWUHVSUR\HFWRVGHUHIRUPDDOD&RQV
WLWXFLyQ\QRREVWDQWHQRFRQWHQHUOD&RQVWLWXFLyQFRORPELDQDFOiXVXODV
SpWUHDVVHHVWDEOHFLHURQYtDMXULVSUXGHQFLDOOtPLWHVDOSRGHUGHUHIRUPD
FRQVWLWXFLRQDOGHO&RQJUHVR&RQXQDPD\RUUHOHYDQFLDGHQWURGHOFDPSR
SROtWLFR\MXUtGLFROD&RUWHHYLWyODFRQWLQXLGDGHQHOSRGHUGHXQSUHVLGHQWH
TXHDFWXDQGREDMRXQDGHPRFUDFLDSOHELVFLWDULDSUHWHQGLyGHVFRQRFHUORV
OtPLWHVWHPSRUDOHV\VXVWDQFLDOHVGHOHMHUFLFLRGHVXIXQFLyQJXEHUQDWLYD
DFXGLHQGRDXQOHJLVODGRUFRUUXSWR\DXQDVPDVDVTXHSUHWHQGtDQGHVFR
QRFHU ODVUHJODVFRQVWLWXFLRQDOHVEDMRHOSUHWH[WRGH OD LPSRVLFLyQGH OD
YROXQWDGGHODVPD\RUtDV
/DIXQFLyQGHFRQWUROFRQVWLWXFLRQDOHMHUFLGDSRUOD&RUWHLPSLGLyXQD
UHIRUPDTXHSRVLELOLWDUDXQWHUFHUPDQGDWRFRQVHFXWLYRGHOSUHVLGHQWHÈO
YDUR8ULEHFRQORTXHIUHQyODFRQWLQXLGDGGHXQDSROtWLFDGHJXHUUDTXH
OHMRVGHDOFDQ]DUHOREMHWLYRGHODSD]JHQHUyQXHYRVDFWRUHVGHYLROHQFLD
GHQWURGHODJXHUUDLUUHJXODUTXHVHOLEUDHQ&RORPELD
/DSURSXHVWDTXHSUHVHQWD HVWH DUWLFXORHVWiRULHQWDGDDSODQWHDUTXH
ODVROXFLyQIUHQWHDOSURFHVRGHFRQVROLGDFLyQGH&RORPELDFRPR(VWD
GR&RQVWLWXFLRQDOSDVDQHFHVDULDPHQWHSRUHOJDUDQWLVPRDORVSURFHVRV
FRQVWLWXFLRQDOHVKDVWDDKRUDVDOYDJXDUGDGRSRUHODFWLYLVPRGHORVMXHFHV
FRQVWLWXFLRQDOHV TXLHQHV HQ IUDQFRSURFHVRGH LQWHUSUHWDFLyQFUHDWLYD\
GHFLVRULDKDQSURWHJLGRWDOFRPRVHGHPXHVWUDHQORVFDVRVGHVFULWRVOD
GHPRFUDFLDFRQVWLWXFLRQDOGHORVLQMHUHQFLDVTXHVHLQWHQWDURQLQWURGXFLU
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SRUSDUWHGHO(MHFXWLYRGHOOHJLVODGRUHLQFOXVRHOSXHEORPLVPRRULHQWDGDV
WRGDVDD¿DQ]DUXQDGHPRFUDFLDSOHELVFLWDULD
(QHVWHHVFHQDULRSRGHPRVD¿UPDUTXHODFXOWXUDVREUHODMXVWLFLDFRQV
WLWXFLRQDODXQTXHGHVDUUROODGDGHIRUPDWDUGtDHQ&RORPELDSDUDGyMLFD
PHQWHHQIUHQWDXQSURFHVRGHDFHOHUDFLyQGHVGHHOJDUDQWLVPRGHOD&RUWH
&RQVWLWXFLRQDOFRQYLUWLpQGRVHpVWHPRGHORHQHOUHIHUHQWHDVHJXLUHQWRUQR
DODFRQVROLGDFLyQGHO(VWDGRFRQVWLWXFLRQDOUHVDOWDQGRHQHOORODULJLGH]
\FRQWUROFRQVWLWXFLRQDOHMHUFLGRSRUSDUWHGHOD&RUWHHQODVGLItFLOHVFLU
FXQVWDQFLDVGHJXHUUDLUUHJXODUHQHOSDtV
)HFKDGHUHFHSFLyQGHPDU]RGH
)HFKDGHGLFWDPHQGHPD\RGH
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